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FROM THE EDITOR’S VIEWPOINT 


The question of proof in all air accidents 
is an exceedingly difficult one. The mem- 
bers of the Civil Aeronautics Board, in the 
interest of preventing future similar oc- 
currences, investigate each case, assemble 
facts, reconstruct circumstances and _ set 
forth a “finding” of what, in their opinion, 
was the cause of a particular accident. 
These “findings” are, by specific enactment, 
inadmissible in a court of law. However, 
their publication does establish a basis for a 
public reaction that an accident may or may 
not have been the result of actionable negli- 
gence. Furthermore, the “findings” do give 
many potential claimants the facts and forti- 
tude upon which to press a claim. Defend- 
ant airlines and insurers are often hard put 
to explain to the public the difference be- 
tween the conclusions of the Civil Aero- 
nautics Board and the findings of a court 
of law. 


It has been said, and doubtless there are 
many laymen who take it as a matter of 
course that the airline or its insurer decides 
the amount that is to be paid to each per- 
sonal representative, counts the corpses and 
pays out the product of the two. All this 
is done, according to such people without 
any consideration of the question of fault. 
There is reason, undoubtedly for such a 
popular belief. From the earliest days of 
commercial aviation to the present, many 
companies have acted in just such a manner 
on the theory that it was good public policy 
and that it promoted good will. 


Such a generous theory, nevertheless, 
ignores a great many factors, both legal 
and practical. It makes one pause and 


wonder whether such a policy will go on 
indefinitely. Will it be financially possible, 
or will the time come when the airlines 
and their insurers will attempt to call a halt 
and raise the issue of their legal liability to 
pay a particular claimant? Needless to say, 
the presently-developing public policy, given 
a more substantial foundation with each 
additional case settlement, will be more 
difficult to change as time goes on. 


There are reasons to suggest a change in 
the attitude of such defendants apart from 
the question of proof that we have men- 
tioned. An increase in the rates for air- 
craft liability insurance might well preface 
a period of contesting claims. With more 
and larger airplanes in the air there is a 
higher potential liability. An increased 
accident frequency, with the present policy 
of settlement, might well necessitate higher 
rates, particularly inasmuch as the loss 
ratio has a direct bearing on the rating of 
risks. But, the future is a matter of specu- 
lation. It may be that improved safety 
devices and methods of construction will 
bring with them a startling reduction in 
fatalities instead of in the increase that 
great production might occasion. 


We believe, however, that the day for 
such a changed attitude on the part of air- 
lines and their insurers is remote, however 
possible it may be. One of the reasons that 
it remains remote is that there is a very 
real feeling that a policy of resisting claims 
may well bring with it a flurry of restrictive 
legislation that would impose a statutory 
duty upon the airlines, and in that event 
the question of proof might be less difficult 
from the plaintiffs’ standpoint. 
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AIR LAW 


Conflict of Laws and International Carriage 


By 
KENNETH R. THOMPSON 


Mr. Thompson, an expert on aviation law and the author of many articles 
on the subject, is a member of the New York City law firm of Mendes 
and Mount 


LTHOUGH we find the term “conflict 
‘of laws” referred to as “private inter- 
national law,” the former term is better. 
Conflict of laws is a definite body of legal 
principles, and the general character of the 
laws is private rather than international. 
These legal principles determine which law 
of the laws of two or more jurisdictions, 
states or countries, shall be applied in given 
cases. However, the law is always of a 
private nature in the jural relations of per- 
sons in contradistinction to those of nations. 


‘ 


Dual Nature 
of “International Air Law" 


“International air law” is not equivalent 
to “private international law” although a 
great deal of this law leads to the solution 
of legal problems arising under the heading 
of “conflict of laws.” “International air 
law” has a private force as well as a public 
lorce. When the Convention of Paris pro- 
vides that “every Power has complete and 
exclusive sovereignty over the air space 
above its territory” (Article 1), it is dealing 
with the international public feature of air 
law involving the rules as applied between 


the nations. When, however, an air carrier 
is endeavoring to limit its liability, and or- 
dinarily the law of one nation or another 
may be applied in determining the private 
jural relations of the parties, international 
air law takes the form of private law or 
international private law. For example, the 
provisions of the Warsaw Convention, rati- 
fied by many nations, may determine a prob- 
lem arising under the heading of “conflict 
of laws” in air law. The Warsaw Conven- 
tion attempts to solve the problem that 
would arise under conflict of laws partic- 
ularly on the point of contracts for through 
carriage. The legal principles set forth in 
the Warsaw Convention, which does not em- 
ploy a special international tribunal to carry 
out the principles of law agreed on by the 
nations that have become parties to the 
pact, are enforced by the court of the nation 
that has jurisdiction over the case. In future 
discussions it will be seen that this body of 
international air law still leaves many prob- 
lems unsolved, either by omitting to deal 
with them—for example, in collisions be- 
tween aircraft—or by narrowing the appli- 
cation of the pact—for example, limiting the 
application of the pact to “international car- 
riage” as defined in the instrument. 
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Perhaps if we use the terms “international 
law” instead of “public international law” 
to cover the rules by which civilized nations 
abide, “conflict of laws” instead of “private 
international law” in the sense above pointed 
out, and “international air law” to cover 
international pacts, we may avoid a great 
deal of the confusion of terms which we 
now find in the writings of courts and 
authors. 


Grein Case 


We have previously discussed the case of 
Grein v. Imperial Airways, Ltd. (1937), 1 
K. B. 50; 52 T. L. R. 681; 1936 USAvR 211 
(“Jurisdiction of Death in Air,” INSURANCE 
Law JourRNAL, November, 1944, page 654), 
in a general way in connection with actions 
for wrongful death. This case, however, in- 
volves many interesting points and furnishes 
much law on the conflict of laws. 


On December 30, 1933, the airliner 
“Apollo,” belonging to the Imperial Air- 
ways, Ltd., crashed after striking a radio 
mast and bracings in a fog at Ruysselede, 
Belgium. Louis Grein, a passenger on 
board, lost his life as a result of the crash. 
His widow, Else Charlotte Grein, brought 
suit in London to recover damages for the 
death of her husband and the alleged negli- 
gence of the defendants and their servants. 
Liability was denied by the defendants. 
Grein was a Belgian merchant, traveling 
from Brussels to London. The crash oc- 
curred on the return trip from Haren Aero- 
drome at Brussels. The pilot, Gittins, also 
was killed in the crash. On the day of the 
crash, Gittins had flown the plane from 
Cologne and, on landing, found that ice 
had formed on the tail of the craft. When 
he inquired of the Belgian office at Haren 
as to the weather ahead, he was told, in 
effect, that it was bad. Gittins knew of the 
dangerous obstacle, the wireless station at 
Ruysselede, and he knew that no warning 
of its presence would be given. This sta- 
tion was marked with a red circle on the 
chart supplied to Gittins. The plane, just 
before collision, was flying at a height lower 
than the top of the pylons of the station. 


The court found that the plane had been 
properly equipped with wireless apparatus, 
that the defendants had selected a compe- 
tent pilot in Gittins and that Lock, the first 


officer, was not in any way responsible for 
the accident. 


Gittins, as he left Haren, flew low in order 
to avoid ice-forming clouds. As he pro- 
ceeded, he failed to get his bearing and to 
get a landmark to check his course. In 
spite of this he continued in the direction 
of Ruysselede. He could have returned to 
Haren. His failure to do so constituted 
negligence in the eyes of the court. Other 
prudent courses he could have pursued were 
as follows: (1) He could have turned due 
north or south and waited until he could 
communicate with Haren. (2) He could 
have flown such a distance as he knew 
would inevitably enable him to pass well 
clear of Ruysselede station before turning 
towards the sea. (3) He could have flown 
high and endeavored to climb through the 
ice-forming clouds, if any existed. 


Court Discusses Res Ipsa Loquitur 


Mr. Justice Lewis, who rendered the 
judgment of Kings Bench on October 23, 
1935, indicated that it was “open to” plain- 
tiff’s counsel to prove merely that the craft 
had collided with the station and to estab- 
lish a prima facie case of negligence by that 
fact alone. (See previous discussion of the 
doctrine of res ipsa loquitur, INSURANCE LAW 
JournAL, August, 1944, page 461.) The 
learned judge considered that the plaintiff 
might have been entitled to say that the 
accident was one which ordinarily would 
not have happened if those who had the 
management and control of the aeroplane 
had used proper care, and, in the absence 
of an explanation by the defendants, that 
the accident arose from want of care. Thus, 
the plaintiff could have called on the defend- 
ants for a reasonable explanation, either 
negativing any negligence or as consistent 
with negligence as with no negligence, in 
order to relieve themselves of liability. The 
judge pointed out that the plaintiff's coun- 
sel did not take this course, but instead pro- 
duced considerable evidence to prove 
negligence on the part of the defendants. 
With this state of facts and the judge's 
exposition of the law, Mr. Justice Lewis 
concluded: “In any event, unless he has 
satisfied me that there was negligence on 
the part of the defendants, the defendants 
are entitled to succeed.” 
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Conflict of Laws 
on Procedural Points 


Under conflict of laws, the amount of evi- 
dence required to take a case of this sort to 
the jury and the right to direct a verdict 
for insufficiency of evidence are usually de- 
termined by the law of the forum. If the rules 
dealing with the matter of presumptions and 
burden of proof conflicted, the law of the 
forum would be followed. If according to the 
rule of the state of the place of injury a prima 
facie case was made out on proof of the plain- 
tif’s injury and the burden was placed on 
the defense to acquit himself of negligence, 
while according to the rule of the forum 
the plaintiff's suit must not only prove the 
fact of injury but also allege and prove the 
defendant’s negligence, then the rule of 
forum would be applied. (Cf. annotation 


78 A. L. R. 884.) 


Contract of Carriage 


The defense in this case argued that by 
the conditions of the ticket: 


(1) The deceased himself would have had 
no right of action had he survived. If that 
were so, one of the essentials to a cause of 
action by a widow under Lord Campbell’s 
Act, under which the suit was brought, was 
not satisfied. 


(2) Even if the deceased did have a right 
of action, he had limited the amount of 
damage recoverable in such an action to 
the sum of 125,000 francs; therefore, the 
defendants in an action by the widow could 
not be liable for any greater sum. 


As to point (1), the court did not follow 
the carrier cases of Haigh v. Royal Mail S. 
Packet Company, 52 L. J. (C. B.) 640, and 
Stella (1900), cited by defense counsel, 
which showed that by agreement the de- 
ceased was precluded from recovering from 
the company. The court found that Im- 
perial Airways, Ltd., had contracted to be 
liable for damage sustained unless defense 
could prove that it had taken all necessary 
measures to avoid the damage or that it was 
impossible for it to take such measures. 
his is, in effect, what the Warsaw Conven- 
tion provides as to the liability of an air 
carner. Under this provision, the burden 


ls on the carrier, in the event of injury to 
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or death of a passenger, to satisfy the court 
along the above lines. Mr. Justice Lewis 
held that the Warsaw Convention did not 
limit the airway’s liability because no “in- 
ternational carriage” was involved. This 
learned judge considered that the deceased 
had met his death during a carriage from a 
place of departure: not within the territory 
of a High Contracting Party (Great Brit- 
ain). The Court of Appeal came to the 
opposite conclusion. 


Applicability of Warsaw Convention 


The Appellate Court (per Lord Justice 
Greene), speaking of the Warsaw Conven- 
tion, said: 


“In approaching the construction of such 
a document as this Convention it is, I think, 
important at the outset to have in mind its 
general objects so far as they appear from 
the language used and the subject matter 
with which it deals. The object of the Con- 
vention is stated to be ‘the unification of 
certain rules relating to international car- 
riage by air.’ By ‘unification of certain 
rules’ is clearly meant ‘the adoption of cer- 
tain uniform rules,’ that is to say, rules 
which will be applied by the Courts of the 
High Contracting Parties in all matters 
where contracts of international carriage by 
air come into question. The rules laid down 
are in effect an international code declaring 
the rights and liabilities of the parties to 
contracts of international carriage by air; 
and when by the appropriate machinery 
they are given the force of law in the terri- 
tory of a High Contracting Party they gov- 
ern (so far as regards the Courts of that 
party) the contractual relations of the par- 
ties to the contract of carriage of which 
(to use language appropriate to the legal 
systems of the United Kingdom) they be- 
come statutory terms. 


“The conclusion to which I have come is 
that the contract by reference to which the 
place of departure and the place of destina- 
tion are to be ascertained may be any con- 
tract of carriage whether for a_ single 
journey, for a circular journey or for a return 
journey; that the ‘place of departure’ and 
the ‘place of destination’ mean the places 
at which under the particular contract in 
question the contractual carriage begins and 
ends; and that ‘agreed stopping place’ 
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means any place at which under the par- 
ticular contract the aeroplane is to descend 
in foreign territory between the points of 
departure and destination. In the case of a 
return journey this will be or include, as 
the case may be, the place out to and back 
from which by the contract the passenger 
is to be carried, In the case of carriage of 
each type the same essential element is 
present, viz., the interposition between the 
beginning and the end of the contractual 
carriage of an agreed descent in the terri- 
tory of another State. In each case the 
mischief requiring to be remedied by the 
adoption of an international code is the same, 
vig., the possibility of questions arising be- 
tween the parties as to the law applicable 
to the contract which they have made. 


“In the result, I have come to the con- 
clusion that the liability of the defendants 
is limited to the sterling equivalent of a sum 
of 125,000 f. by Art. 22(1) of the Conven- 
tion and that this amount only should be 
awarded. 


“But upon the assumption that this con- 
clusion is not correct, I must state my views 
upon the second point which arises in the 
appeal. If the contract is not a contract 
of international carriage within the meaning 
of the Convention it is a contract governed 
by the terms of the International Air Traffic 
Association Agreement. In so far as this 
agreement deals with carriage which, al- 
though for some reason (e.g., non-ratifica- 
tion) it does not fall within the Convention, 
has nevertheless what for short I may call 
an international element, one of its mani- 
fest objects is to lay down a contractual 
code the effect of which will be to exclude 
the application of the laws of different coun- 
tries and to substitute for them one univer- 
sal code. In this respect the objects of the 
agreement resemble those of the Conven- 
tion which I have already discussed.” 


The deciding voice in the appeal of the 
Grein case was cast by Justice Talbot, who 
said in the course of his opinion: 


“The difference of opinion among the 
Judges who have considered them is suffi- 
cient proof of it. Nor do I need to do more 
than state the embarrassment which it is to 
me to have to give what (so far as this 
Court is concerned) is the deciding voice 
between the two judgments which have been 
read, so far as they differ.” 


‘International Carriage”’ Defined 


“Among these points of difference it 
seems natural to consider first the interpre- 
tation to be given to the expression ‘inter- 
national carriage’ in the Convention signed 
on behalf of the British Government on Oc- 
tober 12, 1929. The Convention has, by the 
Carriage by Air Act, 1932, Sect. 1(1), the 
force of law in the United Kingdom, in rela- 
tion to any carriage by air to which the 
Convention applies, so far as it relates to 
rights and liabilities of carriers and passen- 
gers, whatever be the nationality of the air- 
craft performing the carriage. It is set out 
(in English) in the First Schedule of the 
Act; and by Art. 1(1) it applies (among 
other things) to all ‘international carriage’ 
of persons performed by aircraft for reward. 
Art. 1(2) states the meaning of ‘interna- 
tional carriage’ for the purposes of the Con- 
vention. To be ‘international carriage’ the 
carriage must, according to the contract 
made between the parties, have a place of 
departure and a place of destination either 
situated within the territories of two of the 
High Contracting Parties to the Conven- 
tion, or, if they are both within the terri- 
tory of one High Contracting Party, having 
an ‘agreed stopping place within a ter- 
ritory subject to the sovereignty, suzerainty, 
mandate or authority of another Power,’ 
whether that Power is, or is not, a party to 
the Convention. (Compare the corresponding 
words in the General Conditions published 
by the International Air Traffic Association, 
1A, Art. 1, par. 2(2).) 


“There was some confusion in the Court 
below, caused no doubt partly by the de- 
struction of material documents by the fire 
of December 30, 1933, as to the exact nature 
of the contract under which Mr. Grein was 
traveling at the time of his death. I take 
the facts now established as being these, 
shortly stated. Mr. Grein on December 15, 
1933, procured at an office of Messrs. Thos. 
Cook & Son, Ltd., in the City of London a 
paper (described as a ‘voucher’) headed 
with the defendants’ name, by which Messrs. 
Cook & Son requested the booking clerk 
at the defendants’ head office at Victoria 
Station to give ‘Bearer Mr. J. P. Grein’ 
‘One 15 day return ticket to Antwerp via 
Brussels valid for 23rd December 1933.’ 
The amount of the fare (£6 8s. Od.) is 
stated on the voucher as paid: it was the 
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advertised price of a 15 day return ticket 
to Antwerp. It is to be noticed that the 
expression ‘return ticket’, familiar to English 
travelers, is used in this document without 
explanation, and appears without any spe- 
cial definition in other documents used in 
connection with the defendants’ system, e.g., 
the General Conditions published by the 
International Air Traffic Association already 
mentioned, Art. 2, par. 5; Art. 4; European 
Timetable, p. 2, par. (6), pp. 5, 6, 7. 


“On the following day, December 16, Mr. 
Grein received at Victoria in exchange for 
the voucher a ticket in three parts (one of 
which could not be produced at the trial, 
having presumably been destroyed in the 
fre which overtook the aeroplane). Ex- 
tracts from the General Conditions men- 
tioned above appear on’ the cover of the 
ticket. The first of them states that the 
contract of carriage is subject to the Gen- 
eral Conditions. 


“It seems to me that this was one con- 
tract, made at one time and place, confer- 
ring a right to be conveyed, on the conditions 
stated in it, from London to Antwerp and 
back via Brussels, and that this is correctly 
described as a contract and a carriage rep- 
resenting a journey of which London is 
place both of departure and destination, 
and one therefore which a stop at an agreed 
stopping place in Belgium makes interna- 
tional carriage. No doubt to say that a 
carriage or a contract for carriage is from 
London to London is not an ordinary way 
of speaking, but it is what this contract and 
carriage in fact were; and I see no reason 
why the definition in Art. 1(2) of the Con- 
vention does not apply. There is departure 
from London and destination to London, 
both in the territory of one High Contract- 
ing Party; and there is an agreed stopping 
place (or more than one) in foreign terri- 
tory. I agree with Lord Justice Greene 
that there is no reason at all for not apply- 
ing the words ‘agreed stopping place’ to the 
most distant point of the total journey for 
which the contract provides. The words of 
the definition, in my opinion, apply, and all 
the qualities embodied in it would be in- 
cluded in what would ordinarily be called 
‘international carriage.’ I refer again to the 
description in the General Conditions of 
‘special categories of international carriage.’ 
(See Art. 1, par. 2(2), on p. 5.) 
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“T may add that I find this opinion, which 
I formed before I had the opportunity of 
reading the judgments of the other mem- 
bers of the Court on the construction of 
Art. 1(2) of the Convention, taken by itself, 
strongly supported by the exposition of the 
objects and scope of the Convention with 
which Lord Justice Greene has prefaced 
his judgment.” 


Lord Campbell’s Act Not Involved 


“The effect of this is (see Sect. 1(4) of 
the Act of 1932) to make Lord Campbell’s 
Act inapplicable to the disaster which is the 
subject of this action and to substitute for 
its provisions for this purpose those of Art. 
17 of the First Schedule and those of the 
Second Schedule of the Act of 1932. In the 
circumstances of this case it was only nec- 
essary for the plaintiff under Art. 17 of the 
First Schedule and the Second Schedule to 
prove the necessary facts of the accident; 
that Mr. J. T. Grein’s death resulted; and 
the kinship between him and those for 
whose benefit the action was brought. None 
of the defences allowed by the Convention 
is proved; but the liability is limited by Art. 
22(1) to 125,000 francs (see Sect. 1(5) of 
the Carriage by Air Act, 1932): the plaintiff 
is therefore entitled to judgment for the 
equivalent of that sum to be divided in the 
proportions ordered by the judgment of 
Mr. Justice Lewis. 


“T have had the opportunity of consider- 
ing the two full judgments which have been 
read, and the result is that I agree, on all 
the material points of difference, with Lord 
Justice Greene and with his conclusions, 
both as to the actual decision and in the 
various alternatives which he has men- 
tioned. I agree in the decisions of fact on 
which the Lord Justices have expressed 
their agreement with Mr. Justice Lewis and 
also as to the damages, if Lord Campbell’s 
Act applied to the case.” 


Mr. Justice Lewis had said: 


“At the time of the deceased’s death, nei- 
ther the widow nor the daughter had any 
resources other than the money received 
from the deceased. Giving the best con- 
sideration I can to the evidence before me, 
I think that the fair sum to award the widow 
in this case is £3,500, and £500 to the 
daughter.” 
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Conclusions 


The Grein case indicates how important 
it is to have an “international code” or a 
“contractual code” which may be applied in 
international carriage in order to put an end 
to the endless number of cases which leave 
one in doubt as to which law of the laws of 
two or more countries is to be applied. An 
international code solves many of these dif- 
ficulties of the “private law” aspect of the 
conflict of laws. As to the “public” aspect, or 
in international law, an airplane flying over 
several countries may from time to time or 
at stages of its journey violate the statutes 
or rules, custom regulations, etc., of coun- 
tries. These problems of general public law 
come up for construction under such inter- 
national agreements as the Convention of 
Paris or such bilateral treaties as nations 
may arrange from time to time. We must 
always keep in mind the settled principle of 
international law that each nation has abso- 


lute sovereignty over the airspace above the 
territory within its jurisdiction. In the al) 
sence of a convention or special treat) 
which gives one nation the privilege to fly 
its planes over the land of the other, the 
offending nation’s planes may be subjected 
to the use of force in preventing the viola- 
tion. The Chicago International Aviation 
Convention has laid the foundation for the 
working out of reciprocal privileges between 
nations. 


The Grein case—aside from the points 
decided on negligence and torts generally, 
the doctrine of res ipsa loquitur and the de- 
fenses of an air carrier—shows how the 
contract of carriage arranged in one coun- 
try may be applied by another country 
when litigation arises and how a plaintiff 
may be bound by the conditions of a ticket. 
It further proves the necessity for an inter- 
national code keeping pace with the times 
so that international carriage may run 


smoothly. [To Be Continued] 


a 


Atom Bomb Protection 


Knoxville, Tennessee newspapers have been featuring advertisements con- 


cerning an atom bomb-proof shelter to be constructed near Gatlinburg. 


It will 


be fifty by one hundred feet, under hard silica rock, and accessible by means of 


a two hundred foot tunnel. 


reserve supply of oxygen. 
hundred to three hundred people. 


It will be lined with reinforced concrete and have a 
leaded door which will open and close by electrical impulse. 


It will have a good 


It is estimated that a shelter of this size will hold two 
Proximity to Oak Ridge, the atom industry 


center is the byword of the advertisements which are soliciting life memberships 


at five hundred dollars. 


Oversight 


When we printed “Multiple Power Underwriting” by William D, Winter in 
our June issue, we neglected to indicate that it was the paper delivered by Mr. 
Winter before the Insurance meeting of the American Management Association 
in New York City on May 6, 1947, and which both Mr. Winter and the Associa- 
tion were kind enough to give us permission to publish in full. 


Plate Glass Service Bureau for Chicago 


The Association of Casualty and Surety Companies has announced that 
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Chicago is to have a Plate Glass Service Bureau which will begin operations on 
July 7, as a branch of the Plate Glass Division of the Association’s Claims Bureau. 
This bureau will make surveys and inspections and will obtain loss reports tor 


suffered 
slipped 
member companies in Cook county. From experience gained in operating the = bod 
New York office it is certain that the glass insurance business will be more effi- dental 
ciently and economically operated through such a central organization. lemur, 
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Conditions and Causes 


By 
ALFRED H. LUNDIN 


Mr. Lundin, well-known Seattle attorney, has served his community as 
President of the Seattle Chamber of Commerce and the Seattle Bar Asso- 
ciation. He is a member of the firm of Lundin & Barto 


( N MARCH 12, 1947, the United States 
Circuit Court of Appeals for the Ninth 
Circuit affirmed the judgment of the Dis- 
trict Court at Seattle, Washington, award- 
ing $4,000 to the widow of the deceased 
upon a “beneficiary department certificate,” 
actually an accident insurance policy, in 
the case of Railway Mail Assocation, a cor- 
poration v. Jennie M, Babbitt [12 CCH Lire 
Cases 386}. 


The Railway Mail Association is a corpo- 
ration organized under the laws of New 
Hampshire, with its principal office at 
Portsmouth, to conduct the business of a 
fraternal beneficiary association for the 
benefit of its members. Its membership is 
limited to male railway postal clerks of the 
Caucasian race or native American Indians. 


Facts of Babbitt Case 


On February 1, 1924, a beneficiary de- 
partment certificate was issued by the Rail- 
way Mail Association to Fred I. Babbitt, 
then a railway mail clerk and a member of 
the association. He had paid and the asso- 
ciation had accepted annual dues and assess- 
ments up to July 1, 1943. In 1928, he was 
suffering from multiple sclerosis or trans- 
verse myelitis, and was retired from the rail- 
way mail service. His right leg became 
seriously paralyzed. On June 9, 1943, he 
suffered an accidental fall when a small rug 
slipped from under his feet as he twisted 
his body in the act of dressing. That acci- 
dental fall caused a fracture of the left 
femur, and a fat embolus was thrown into 


the blood stream from the fractured bone. 
The embolus was circulated to the lungs 
and brain, and so caused death on July 30, 
1943, about seven weeks after he fell. 


The certificate provided that if the mem- 
ber named in the certificate should receive 
bodily injuries during the continuance of 
the certificate, through external and violent 
and accidental means not the results of his 
own vicious or intemperate conduct, which 
injuries should wholly or continuously dis- 
able him from following the occupation of 
a railway mail clerk in the railway service 
of the United States, his wife would be en- 
titled to benefits from the fund. Within 
one year from the date of the injury the 
association would pay her $4,000, “provided 

. accidental death shall be construed to be 
either sudden violent death from external, 
violent and accidental means resulting di- 
rectly, independently and exclusively of any 
other cause and not the direct or indirect 
result of the member’s own vicious or un- 
lawful conduct; or death within one year 
as the sole result of that accidental means 
alone. There shall be no liability whatever 
when disease, defect or bodily infirmity is a 
contributing cause of death.” 


The case was tried before a jury, where 
the defendant sought to prove that disease 
or bodily defect—in this instance, multiple 
sclerosis or transverse myelitis—contributed. 
The jury found for the plaintiff, and the 
court held that the jury’s finding of death 
by purely accidental cause was supported 
by substantial evidence. 


I 1 LUOVGYUVUUDOVAUAUOUOUAANEDORLOAYUUUUEDDAALOUESOV0 00 OEETVU0 0D NAGAAUUDOOAAAADU EASA UUAAAA TEETER 


CONDITIONS AND CAUSES 


PAGE 585 





PULL LLL LLL OST TT POTD TTT 


Waiver of Physical Defects 


The defendant claimed that there could 
be no recovery on the policy unless the in- 
sured was free from bodily defect or disease 
at the time of his death. The controlling 
law of the State of Washington is to the 
contrary, as the court pointed out in the case 
of Order of Commercial Travelers v. Groves 
{7 CCH Lire Cases 858], 130 F. (2d) 863. 
For fifteen years after Mr. Babbitt had 
ceased to be a railway mail clerk, the de- 
fendant company accepted the regular dues 
and special assessments from the insured 
in full amount and on the basis of full mem- 
bership, with all its attendant rights, 
benefits and obligations, and with full knowl- 
edge of his physical condition and disability. 
The cases are uniform in holding that even 
if a disability is sufficient to effect a for- 
feiture, collection and retention of the dues 
waive the right to declare a forfeiture. 
McDonell v. Local Union No. 81, 174 Wash. 
147, 24 Pac. (2d) 447; Ware v. Grand Lodge 
Brotherhood of Railroad Trainmen, 152 Wash. 
78, 277 Pac. 383. An insurer who, with 
knowledge of facts entitling it to treat a 
policy as no longer in force, receives and 
accepts a premium on the policy, is estopped 
from taking advantage of the forfeiture. 
29 American Jurisprudence 857, 863. 


Where Pre-existing Disease 
Is Condition 


According to the overwhelming weight of 
authority, a sick man may suffer an acci- 
dent which, but for his sickness, might not 
have befallen him; and if the disease while 
existing be only a condition and the accident 
the moving and proximate cause of death, the 
exception in the policy will not relieve 
the insurer. United States F. & G. v. Blum, 
270 F. 947; Flysik v. Travelers Insurance 
Company [9 CCH Lire Cases 645], 20 Wash. 
(2d) 35, 145 Pac. (2d) 539; Lynch v. North- 
ern Life [10 CCH Lire Cases 963], 22 Wash. 
(2d) 913, 158 Pac. (2d) 90. 


A decision written by former Chief Jus- 
tice Taft while he was on the bench of the 
Circuit Court of Appeals in Manufacturers 
Accident Indemnity Company v. Dorgan, 58 F. 
945, illustrates this point. While on a fishing 
trip, the insured early one morning experi- 
enced difficulty with his throat and chest. 


Shortly afterward he went out to fish. His 
body was discovered lying in a brook, face 
downward, and submerged in six inches of 
water, with a bruise on his forehead, yellow- 
ish froth about his mouth, his face purple 
and his tongue inflamed. The autopsy 
showed heart, brain and other vital organs 
in normal and healthy condition. The in- 
surer introduced evidence tending to show 
that Dorgan had suffered from defective 
action of the aortic valve of the heart, and 
also some evidence tending to show that he 
had suffered from dizziness caused by de- 
fective action of the heart. 

The policy provided that it would not 
cover accidental injuries or death resulting 
from or caused by directly or indirectly, 
wholly or in part, vertigo or any disease 
existing prior or subsequent to the date of 
the certificate. 

The court held that the burden of prov- 
ing accidental death was upon the plaintiff. 
The circumstances surrounding the de- 
ceased’s death were consistent with the the- 
ory that he had slipped and fallen in such 
a way as to strike his head against a rock 
Suffocation by drowning followed: 

“Tt is well settled that an involuntary 
death by drowning is a death by external, 


Alfred H. Lundin 
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violent and accidental means. In the legal 
sense, and within the meaning of the terms 
of the policy, if one suffered death by drown- 
ing, no matter what was the cause of his 
falling into the water, whether disease or 
slipping, the drowning in such a case would 
be the proximate and sole cause of the dis- 
ability or death, unless it appeared that 
death would have been the result, even had 
there been no water at hand to fall into. 
The disease would be the condition; the 
drowning would be the moving, sole and 
proximate cause.” 


The benefit certificate of the Railway Mail 
Association provided that the member should 
comply with all the laws, rules and regula- 
tions then governing the association and 
with all the future laws that might be en- 
acted while he claimed membership under 
the certificate, all the above mentioned laws, 
rules and regulations being declared to be 
material parts of the contract. 


A section of the so-called constitution of 
the Railway Mail Association provided that 
persons engaged in some 185 different oc- 
cupations set forth in detail therein should 


init 


W 


Tee 


forfeit their memberships in the beneficiary 
department. 


Just Result 


Although the certificate provided that the 
accidental injuries prevented the member 
from following the occupation of a railway 
postal clerk (Mr. Babbitt had not been 
physically able to follow such an occupation 
since 1928) and that there could be no liability 
whatever when disease, defect or bodily in- 
jury was a contributing cause of death, our 
courts forced the payment to the widow. 
The skill and artfulness of the drafters of 
the certificate and rules were of no avail 
in this instance. The association had ac- 
cepted the dues and assessments each and 
every year until 1943, and in spite of all 
the technicalities of its instruments, it was 
required to pay, as it rightfully should. 


This case is another example of the po- 
tency of our law and the effectiveness of 
our courts in protecting and enforcing the 
rights of individuals in this country. 


[The End] 


rr 


Blue Cross Again in Business in Wisconsin 


Thanks to the settlement of the dispute between the Wisconsin State and 
the Milwaukee County Medical Societies, it will again be possible to obtain 
Blue Cross hospital service and the physician-controlled surgical-medical service 


in all parts of Wisconsin. 


The settlement permits Blue Cross to act as the agent 


for both the County Surgical Care plan and the State Physicians’ Service plan 


which had been discontinued during the pendency of the dispute. 


Those in the 


county as well as those already under the plan outside the county will be sold 
and served under the county Surgical Care plan, whereas outside the county, 
new subscribers will purchase the benefits of the Wisconsin Physicians’ Service 
plan, both of which are in connection with Blue Cross. 


Nonresident Agent Exempt from County License Tax 


A foreign life insurance company which is qualified to do business in Florida, 
and which has a Florida licensed nonresident agent soliciting Florida business 
by mail is not subject to the county license tax for the agent under the provisions 
of Section 205.45, Florida Statutes, 1941, as amended.—Opinion of the Florida 
Attorney General, January 18, 1947. 
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What Protection Is Afforded Under 


Loading and Unloading Clauses 


By 
GIBSON B. WITHERSPOON 


Mr. Witherspoon, attorney of Meridian, Mississippi and Associate Editor 

of the Commercial Law Journal is the author of “The Duty Owed by an 

Air Carrier,” which appeared in the September 1946 issue of THE IN- 
SURANCE LAW JOURNAL 


| gees TIME when the risk is assumed 
and the duration of the risk under an 
automobile insurance policy depends, in 
main, as in other questions of coverage, 
upon the intention of the parties, either ex- 
pressed or capable of being ascertained under 
all the circumstances, customs and usages 
pertaining to the particular risk.2, Most poli- 
cies cover a specific time; accidents happen- 
ing within this designated time and in the 
purview of the policy coverage are included, 
and no questions of a serious nature are 
presented. In marine insurance, voyage 
policies cover transportation of goods loaded 
(immediately after loading). Goods ready 
to be loaded would not be covered when the 
vessel was lost.? As to the automobile poli- 
cies issued to cover trucking operations, many 
borderline cases have arisen under the “load- 
ing and unloading” clause of the standard 
policies. When the coverage begins and 
when it terminates, proves a very interest- 
ing and highly technical question. 


Causal Connection 


For a general rule, it is universally held: 
“The liability for damage was imposed by 
law upon the insured by reason of an injury 
approximately caused by occurrence arising 
out of or in the course of the intended func- 
tion of delivering goods by the insured’s 


1 Footnotes appear on pages 592 and 593. 


Reprinted with special permission from the 
April, 1947 issue of the Commercial Law 
Journal 


employee.” * In approaching the problem, 
the first thing to determine after you are 
satisfied that the parties intended a particu- 
lar type of accident to be covered, is the 
causal relation between the loading or un- 
loading and the accident itself. For ex- 
ample, it was held there was no causal 
connection between the injury and the “load- 
ing and unloading” clause of the policy and 
therefore that no liability existed under the 
policy provisions where the insured’s truck 
driver was delivering ice and milk to a cus- 
tomer and the driver’s ice pick accidentally 
injured a third party.‘ The insurer was held 
not liable for injuries to a person who was 
being transported from her bed to insured’s 
ambulance where one of the stretcher- 
bearers fell before the ambulance had been 
reached.® In another case where the policy 
provisions covered “loading and unloading,” 
it was held that there was no protection 
under the afforded coverage where an acci- 
dent occurred within a building when ar- 
ticles had been transported and were being 
installed in the building, because there was 
not sufficient causal connection between the 
installation and the transportation itself" 
In many other cases the courts have held 
causal connection between the accident and 
the “loading or unloading” insufficient.’ One 
of the leading cases on causal connection 
states the rule thus: “Our conclusion under 
a policy such as is here before us, is that 
where a dangerous situation causing injury 
is one which arose out of or had its source 
in the use or operation of the automobile, 
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the chain of responsibility must be deemed 
to possess the requisite articulation with 
the use or operation until broken by the 
intervention of some event which has no 
direct or substantial relation to the use or 
operation, which is to say that the event 
which breaks the chain, and which, there- 
fore, would exclude the liability under the 
automobile policy, must be an event which 
bears no direct or substantial relation to the 
use or operation; and until an event of the 
latter nature transpires the liability under 
the policy exists.” ® 


Pacific Automobile 
Insurance Company Case 


In a late and well-reasoned case, which 
seems to state the modern trend, the Utah 
Supreme Court® held that an injury to a 
pedestrian who fell through an open trap 
door in a sidewalk affording access to a 
basement into which kegs of beer, unloaded 
from a brewer’s truck to the sidewalk, were 
being lowered by the brewing company em- 
ployees, was within the coverage of an insur- 
ance policy protecting the brewery company 
wal from liability for damages sustained on ac- Gibson B. Witherspoon 
the count of the acts of its employees arising 
on out of the ownership or use of its trucks, 


including loading and unloading, construed at 
‘ily in the light of another policy protecting the Conflicting Theories 
‘eld insured against liability imposed by law, ex- The 
cept liability arising out of the ownership or accident out of which this action grew was 
use of its trucks for loading or unloading. the result of acts and conduct of the em- 
a The court discusses a number of authorities ployees of insured while making a commer- 
an and summarizes the legal principles as follows: — ¢ja] delivery, which was the purpose for 
licy “I, The intention of the parties to the in- which, and the field over which, the policy 
ig.” surance contract should be kept constantly of the Plaintiff was written, and was the 
ion in mind by the court in determining the field of liability which Defendant’s policy 
cci- scope of coverage brought within ‘loading specifically excluded, it must follow that 
es and unloading’ clauses or ‘ownership, main- the judgment of the district court is in 
sing tenance and operations’ clauses. error.” This case is very important not only 
was “2, Loading and unloading includes more because it analyzes a great number of cases 
the than mere placing of the goods on the truck and reaches a sound and equitable result, 
elf or removal of the goods from the truck, so but also because it catalogues the various 
veld that where they are taken directly from cases and places some in the narrow view 
oil the truck, and in one continuous operation called “coming to rest” theory, and holds 
One carried into the customer’s place of business, with the more modern and broader theory 
Hon they are still in process of being unloaded which it calls “complete operation.” 
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der case seems in direct conflict 
hat “3. There must be some causal relation- with the earlier case from the Wisconsin 
sary ship between the use of the insured vehicle Supreme Court, in which the insurer was 
aia as such and the resulting accident for which held not liable where an employee who was 
vile. recovery is sought.” using one of the insured’s trucks parked 
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alongside the curb, opened a hatchway in the 
sidewalk, removed a barrel of beer from 
the truck and put it into the hatchway into 
the basement of a tavern. While the em- 
ployee was having the sales slip signed, a 
person fell into the open hatchway and was 
injured. The court said: 


“Where the goods have been taken off 
the automobile and have actually come to 
rest; when the automobile itself is no longer 
connected with the process of unloading; 
and when the material which has been un- 
loaded from the automobile has plainly 
started on its course to be delivered by 
other power and forces independent of the 
automobile and the actual method of un- 
loading, the automobile then may be said to 
be no longer in use.” 


The loading and unloading clause, the 
court said, “does not carry the liability of 
the insured beyond what may be described 
as the natural territorial limits of an auto- 
mobile and the process of loading and un- 
loading it while the open hatchway 
may have been a convenience in the process 
of further delivery of the goods, it was not 
under the facts with which we are dealing 
included in the process of unloading the 
truck.” 


Coming-to-Rest Doctrine 


Thus, we see two conflicting theories as 
to the unloading of a truck or automobile. 
The latter case from the Wisconsin court is 
one of the leading cases proclaiming the 
“coming to rest doctrine.” According to this 
doctrine, “unloading” within the purview of 
the policy comprises only the actual remov- 
ing or lifting of the articles from the motor 
vehicle up to the moment where: 


“(a) The goods which were taken off the 
vehicle have actually come to rest. 


“(b) Every connection of the vehicle with 
the process of unloading has ceased.” 


The same result was reached by the Su- 
preme Court of Georgia.” The driver of a 
truck, while delivering a new adding ma- 
chine, negligently let it fall on the foot of 
one of the customer’s employees. The ma- 
chine had not only been removed from the 
vehicle, but had definitely “come to rest.” 
In other cases adopting this same “coming 


to rest” rule, the time and distance ele- 
ments are not mentioned. These cases stress 
as the decisive test the continuous and un- 
interrupted movement of the goods from 
the moment they are taken off the vehicle 
until the first time such movement stops or 
is interrupted when the merchandise trans- 
ported comes to rest or is brought to a 
stationary position. A New Jersey court” 
held that an automobile policy containing 
the “loading and unloading” clause did not 
cover the transportation of linoleum trans- 
ferred by the seller’s employees from an 
automobile to a hand truck, the court con- 
cluding that the unloading of the vehicle 
had been completed and that the transporta- 
tion from then on was by a completely dif- 
ferent means. Likewise, the Minnesota 
Supreme Court” adhered to this rule in a 
case where office furniture was removed from 
one office building to another. The court 
held that the “loading and unloading” clause 
covered only removal of the goods from the 
truck, not subsequent handling and trans- 
portation incidental to the delivery of the 
goods to their destination. It should be 
noted in this case, however, that a different 
crew was employed to take the property 
from the tail gate of the truck, place it on 
the sidewalk and later remove it to the sev- 
eral offices where it was ultimately delivered. 
A ramp loading from the first floor of the 
building to the street was used to move the 
property from the street into the building, 
and this ramp was not connected in any way 
with the truck. A person using this ramp 
was injured because of a defect in the ramp, 
and the court stressed that the truck had 
unloaded and was moving away at the time 
The causal connection was very remote in 
this case. The “coming to rest” doctrine is 
followed in many jurisdictions by courts of 
respected dignity,* but it seems they are 
narrow in their views and do not represent 
the more modern trend. 


‘Complete Operation’’ Doctrine 


In recent years the comprehensive policies 
have been introduced for the sole purpose 
of affording protection to the general pub- 
lic without presenting difficult and technical 
questions of coverage. The modern trend 
seems to be to afford the insured complete 
protection, and the larger companies are 
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pushing these comprehensive policies. “The 
complete operation doctrine” omits for all 
practical purposes any distinction between 
unloading and delivery and between loading 
and preparatory actions. This modern doc- 
trine gives the “loading and unloading” 
clause a broader construction than the “com- 
ing to rest” doctrine and, as does the Utah 
case,” holds that the clause covers the en- 
tire process involved in the movement of 
goods from the moment when they are 
given into the insured’s possession until they 
are turned over to or delivered at their des- 
tination. In a case where a steel girder 
which had been transported in a truck was 
placed on the ground and projected across 
the sidewalk, with one end in a building 
where delivery was to be made, the Su- 
preme Court of Pennsylvania” held an in- 
jury to a boy attempting to get across the 
girder was within the policy coverage of 
unloading and loading. “Unquestionably at 
the time of the accident plaintiffs were ac- 
tually engaged in transportation and deliv- 
ery of merchandise and materials incidental 
to their business. The process of the trans- 
portation was commenced by loading the 
steel girders at the factory on the truck 
and trailers and was to be completed in the 
absence of direct or implied orders or direc- 
tions to the contrary, until the merchandise 
was unloaded and delivered from the truck 
and trailer inside the garage building where 
intended for use.” It was shown that the 
driver had called the superintendent, who 
came with a block and tackle and placed 
the girders inside the building. The federal 
court™ liked the “complete operation” doc- 
trine, and applied its principles where a 
pedestrian suffered injuries in stumbling 
over a piece of coal from a pile dumped on 
the sidewalk from the insured’s truck pre- 
paratory to being shoveled into the custom- 
er’s basement. The New York Supreme 
Court also followed this doctrine in a case 
where a passer-by was injured as a result 
of a collision with a “jigger” (a hand con- 
veyance on wheels used to deliver articles). 
The driver of a truck had unloaded three 
cartons onto the jigger and wheeled them 
thirty feet to the entrance of the customer’s 
place of business and an additional eighteen 
leet inside, where the collision occurred. 
The court held that the accident had hap- 
pened before the delivery was complete 
This case seems particularly important be- 


cause it shows that the courts go so far as 
to hold that even the transfer of the goods 
from the truck to another means of trans- 
portation does not interrupt the process of 
unloading the merchandise. The case seems 
directly in conflict with the New Jersey de- 
cision cited under the “coming to rest” doc- 
trine. This more modern doctrine covering 
the complete operation seems to be favored 
by courts of the highest authority.” But 
numerically, we believe, the cases are pretty 
evenly divided. If a particular state has not 
passed upon this interesting question of cover- 
age, you should have about an even chance 
of winning. 


What Is Meant by ‘‘Loading’’? 


An interesting case construing loading 
under the policy coverage was ably reasoned 
by the Ohio Supreme Court in 1944.” The 
court held that employees of a trucking 
firm, while carrying a stove from a furniture 
store in order to load it onto a truck, had 
negligently damaged a davenport in the 
store. The insurance contract covered lia- 
bility arising in some instances where the 
truck was stationary, since otherwise the 
loading and unloading clause would be mean- 
ingless. Where there is any ambiguity, the 
construction should be construed most fa- 
vorably to the insured. The court also held 
that the “unloading” provision of the policy 
covered the damaging of a hallway while 
the employees were making the delivery of 
the stove. 


In another illustrative case from Penn- 
sylvania,™ a truck driver, after parking his 
vehicle in front of a cafe, in order to remove 
beer kegs from the basement, rolled them to 
a point adjacent to the sidewalk pavement 
entrance; then he proceeded upstairs and 
pushed the pavement door open, striking a 
passerby and causing injuries. The question 
for determination was whether the acci 
dent arose out of the use of the truck, which 
by its expressed terms included “loading 
and unloading.” The court held that the 
raising of the door was clearly an act adapted 
to and forming a part of the process of 
loading. These two cases illustrate the gen- 
eral principles involved in the loading clause 
of the coverage. The act of loading, how- 
ever, should be distinguished from actions 
comprising an earlier phase of commerce 
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preparatory to loading, such as placing the 
merchandise near the loading ramps for the 
convenience of the truck driver and his 
crew. 


Conclusion 


The general principles and illustrative cases 
under the “loading and unloading” clauses 
of an automobile policy have been discussed; 
but an analogous problem may arise under 
policies containing the standard form “own- 
ership, maintenance and use” clause.” Cer- 
tainly, when taken together, these two clauses 
should provide very broad coverage. 

From a review of the cases, certain gen- 
eral rules governing the construction and 
application of the “loading and unloading” 
clause are evident. The learned Arthur K. 
A. Drechsler™ groups his conclusions as 
follows: 

“1. The general rules of construction per- 
taining to the construction and interpreta- 
tion of insurance contracts in general have 
full application in the case of the ‘loading 
and unloading’ clauses. Among those rules 
are the principles that the intention of the 
parties is the controlling factor, that the 
terms ‘loading and unloading’ are to be 
taken in their plain and ordinary sense and 
the policy of insurance must be construed as 
a whole. 


“2. The ‘loading and unloading’ clause js a 
phrase of extension expanding the term ‘the 
use of an automobile’. 


“3..An accident, in order to be covered 
by the ‘loading and unloading’ clause, must: 


“(a) have occurred during what the par- 
ticular court considers as the process of 
loading and unloading, 


“(b) be causally connected with the act 
of loading or unloading the automobile. 


“4. There is a conflict of authority in re- 
gard to the scope of loading and unloading 
operations, the courts adhering either to the 
‘coming to rest’ doctrine or to the ‘complete 
operation’ doctrine. 


5. An accident is causally connected with 
the process of loading or unloading within 
the meaning of the clause if the loading or 
unloading was its efficient and predominat- 
ing cause.” 

It is hoped that these general principles 
and illustrative cases may be of some help 
when questions under the “loading and un- 
loading” clause arise. It is impossible to 
set down either general or specific rules; 
each case must be treated separately, accord- 
ing to the particular facts involved and the 
pertinent circumstances.” 


[The End] 


FOOTNOTES 


129 American Jurisprudence, { 157, 6 Couch on 
Insurance, § 1338, p. 4807. 

229 American Jurisprudence, { 228, p. 229. 

° Wheeler v. London Guarantee & Accident 
Company, 292 Pa. 156, 140 Atl. 855: Maryland 
Casualty Company v. Cassetty, 119 F. (2d) 602; 
B & D Motor Lines v. Citizens Casualty Com- 
pany of New York, 43 N. Y. Supp. (2d) 486; 
Krasilovsky Brothers Trucking Corporation v. 
Maryland Casualty Company, 54 N. Y. Supp. 
(2d) 60. 

* Zurich General Accident and Liability Insur- 
ance Company v. American Mutual Liability 
Insurance Company (1937), 118 N. J. L. 317, 192 
Atl. 387. 

* Hinton v. Employers’ Liability Assurance 
Corporation (1933), 62 S. W. (2d) 47 (Tenn.). 

* Handley v. Oakley, 10 Wash. (2d) 396, 116 P. 
(2d) 833; American Casualty Company v. Fisher, 
23 S. E. (2d) 395 (Ga.): Morgan v. New York 
Casualty Company, 54 Ga. App. 620, 188 S. E. 
581. 

7 Ferry v. Protective Indemnity Company, 38 
Atl. (2d) 493: Washington Assurance Corpora- 
tion v. Maher, 31 Del. Co. Rep. (Pa.) 575; 
Handley v, Oakley, supra; Maryland Casualty 
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Company v. United Corporation of Massachw 
setts, 35 Fed. Supp. 570; Morgan v. New York 
Casualty Company, supra. 

® The courts went a long way to fix the lia- 
bility on the carrier. See Merchants Company 
et al. v. Hartford Accident and Indemnity Com 
pany, 188 So. 571, with suggestion of error over- 
ruled in 192 So. 566. It should be noted also 
that this is not a ‘‘loading or unloading’ case. 
The Merchants Company was a wholesale gro- 
cery which made deliveries to retail stores. One 
of its trucks got into a ditch and several large 
poles were used in extricating it. The driver 
drove away, leaving the poles in the road 
That night a car struck one of the poles, in- 
juring one of the passengers, and recovered a 
judgment against the company. The company 
had one policy with the St. Paul Mercury In- 
demnity Company which agreed ‘‘to pay on 
behalf of the insured all sums which the in- 
sured shall become obligated to pay by reason 
of the liability imposed upon him by law 
The court was of the opinion that this policy 
covered the accident, and that extricating the 
truck, driving away and leaving the poles in 
the road had a direct and substantial relation- 
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ship and connection in point of actual fact as 
respects the use and operation of the truck. 
The court thought the nearest case in point was 
Panhandle Steel Products Company v. Fidelity 
Union Casualty Company, 23 S. W. (2d) 799. 

® Pacific Automobile Insurance Company v. 
Commercial Casualty Insurance Company [23 
CCH Automobile Cases 553], 160 A. L. R. 1251, 
161 P. (2d) 423. 

0 Stammer wv, 
629; 226 Wis. 348. 
nu American Casualty Company v. Fisher, 
supra. The same court affirmed this principle 
in a later case, Fisher v. American Casualty 
Company [16 CCH Automobile Cases 456], 68 
Ga. App. 806; 24S. E. (2d) 229. 


2 Jackson Floor Covering, Inc. v. Maryland 
Casualty Company, 117 N. J. L. 401; 189 Atl. 84. 


3St. Paul Mercury Indemnity Company v. 
Standard Accident Insurance Company, 216 
Minn. 103; 11 N. W. (2d) 794. This case fol- 
lowed an earlier case which hinged on the dif- 
ference between ‘‘unloading’’ and ‘‘delivery.’’ 
Here the driver of a milk wagon stopped his 
horse in front of the customer's building. He 
had entered the building twenty feet away from 
his wagon and was in the act of using a freight 
elevator to avoid walking up three flights of 
steps when a third person was .injured. The 
court held that the ‘‘unloading was complete 
when the driver carried the bottles into the 
house.” Franklin Co-operative Creamery As- 
sociation v. Employers Liability Assurance Cor- 
poration, 200 Minn. 230; 273 N. W. 809. 


“U. S.—Maryland Casualty Company v. 
United Corporation of Massachusetts, supra; 
Ga.—Morgan v. New York Casualty Company, 
supra; Pa.—Ferry v. Protective Indemnity Com- 
pany, supra; Wash.—Handley v. Oakley, supra; 
N. J.—American Oil & Supply Company v. 
United States Casualty Company, 19 N. J. Misc. 
R. 7,18 Atl. (2d) 257. 

% Pacific Automobile Insurance Company v. 
Commercial Casualty Insurance Company, 160 
A. L. R. 1251; 161 P. (2d) 423. See also an- 
other outstanding case, State ex rel, Butte 
Brewing Company v. District Court, 110 Mont. 
250, 100 P. (2d) 932, also involving unloading 
a keg of beer. The door was lifted prepara- 
tory to lowering the beer into the cellar and a 
pedestrian stepped into the opening. The court 
held there was coverage under the “‘loading and 
unloading’ clause of the policy. 


Kitzmiller (1937), 276 N. W. 
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' Wheeler v. London Guarantee and Accident 
Company, supra, 

11 Maryland Casualty Company uv. 
supra, 

%B & D Motor Lines v. Citizens Casualty 
Company, supra; leave to appeal denied 268 
App. Div. 755. 

%U, S.—Maryland Casualty Company  v. 
Tighe, 29 F. Supp. 69; affirmed 115 F. (2d) 297; 
N. Y.—Krasilovsky Brothers Trucking Corpora- 
tion v. Maryland Casualty Company, supra; 
Ohio—Bobier v. National Casualty Company [20 
CCH Automobile Cases 544], 143 Ohio St. 215, 54 
N. E. (2d) 798; Thompson Heating Corporation 
v. Hardware Indemnity Insurance Company [17 
CCH Automobile Cases 327], 74 Ohio App. 350, 
58 N. E. (2d) 809; Pa.—Washington Asstrance 
Corporation v. Maher, supra; Utah—Pacific 
Automobile Insurance Company v. Commercial 
Casualty Insurance Company, supra. 

2 Bobier v. National Casualty 
supra. 

2 Washington Assurance Corporation  v. 
Maher, supra. The case cited with approval 
Wheeler v. London Guarantee and Accident 
Company, supra, in which the court laid down 
the principle that the process of loading and 
unloading does not denote isolated separate 
acts that are completed when the articles to 
be loaded or unloaded are merely lifted from 
the ground to the vehicle or vice versa, but 
denotes action in progress as long as the con- 
tinuous acts that must go to make up such 
process are not disconnected or ended. 


2 Schmidt v. Utilities Insurance Company, 182 
S. W. (2d) 181; 154 A. L. R. 1088. By reading 
this case one can see that the court predicated 
liability on the ‘‘ownership, maintenance and 
use’’ clause rather than on the “loading and 
unloading”’ clause. The injuries were sus- 
tained in a fall over wooden blocks left on a 
sidewalk by the driver of the insured’s truck 
after they were used at the curb to assist in 
backing the trucks upon the sidewalk to unload 
coal into a coal hole to customer’s basement. 
Also, in Owens v. Ocean Accident and Guar- 
antee Corporation, 194 Ark. 817, 109 S. W. (2d) 
928, liability was predicated on the ‘‘use’’ clause 
rather than under the ‘‘loading and unloading’’ 
clause, where an ambulance was sent to trans- 
port a patient, and the driver dropped the 
stretcher while carrying the patient from his 
home to the waiting ambulance. 

23160 A. L. R. 1260. 
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Jersey Names the Tipplers 


Many figures have been adduced to show alcoholism in women is increasing 


at a greater rate than among men. 


The ladies will be interested in some figures 


from New Jersey. They show that they are not only safer drivers, but that their 


ratio for convictions for driving while intoxicated is extremely small. 
Jersey twenty-four percent of the registered drivers are women. 


In New 
In 1946, out of 


998 operators of automobiles convicted for driving while intoxicated, only twenty- 


one were women. 
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The Educators’ Hazards 


By 


DONALD W. KRAMER 


Mr. Kramer is a member of the Binghamton, New York, firm of Kramer, 


Knight and Wales, specialists in 


insurance law. The firm was the 


successful counsel in the Wilber case, herein discussed. 


To MEMORANDUM is intended pri- 
marily to cover the liability of school au- 
thorities for injuries to pupils occurring on 
school playgrounds. Incidentally, analogous 
cases of injury on school property other than 
playgrounds will be considered as well as 
injuries to persons using public playgrounds 
other than school grounds. The occasion 
for this discussion is the writer’s experience 
with two recent cases in the New York 
State Courts which have appeared to the 
writer to define the present limits of such 
liability and to indicate a general tendency 
to extend the responsibility of school au- 
thorities beyond the bounds previously es- 
tablished. 


The Wilber Case 


The first of these cases is IVilber v. City 
of Binghamton, Board of Education of the City 
of Binghamton (1945) [14 CCH NEGLIGENCE 
Cases 495], 271 A. D. 402, which was affirmed 
by the Court of Appeals without opinion. 
The plaintiff had a verdict in the Trial Court. 
The Appellate Division, with two judges 
dissenting, reversed the Trial Court and 
dismissed the complaint. The Court of Ap- 
peals, afterward, unanimously affirmed the 
Appellate Division. 

The facts were simple and not disputed. 
A seven year old, second grade pupil was 
injured when struck in the eye by a stone 
batted by another pupil on the playground 
during noon recess. The school was a city 
school and all pupils were sent home for 
lunch, except for about forty who either 
lived far from the school, or who had par- 
ents, both of whom worked. The plaintiff 
was a pupil who went home for lunch. 


The noon recess began at 12 o’clock, dur- 
ing which period only the principal of the 
school was in charge of the school building 
and grounds, The afternoon session began 
at 1:15. Teachers were on duty beginning 
at 1 o’clock. The pupils were requested to 
be back before 1:15 but not before 1 o’clock. 
There was no supervision of the playground 
except such as was furnished by the princi- 
pal before 1 o’clock. She sent the pupils 
who remained at the school out on the play- 
ground at 12:30 and they remained there 
until 1 o’clock. In spite of the rule, many 
pupils who went home for lunch also re- 
turned before 1 o’clock and there were, at 
times, as many as 250 boys on the play- 
ground from 12:50 until 1 o’clock. On the 
day of the accident, the plaintiff reached the 
school grounds about 12:50. He walked on 
the playground from the street, a distance 
of about thirty feet, when he was struck 
in the eye by a stone batted by one of the 
pupils who had remained at school during 
the noon period. At the time of the acci- 
dent, the principal was in the building, an- 
swering a telephone call. She did not observe 
the accident or any batting of stones by 
any pupils before the accident. 


Duty To Supervise Playgrounds 
During Recess 


The questions involved were: first, whether 
the Board of Education owed a duty to the 
plaintiff to provide supervision for the play- 
ground during the noon recess; second, 
whether the supervision of the playground 
by the principal was reasonable supervision 
under the circumstances; and third, whether, 
assuming that there was inadequate supet- 
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vision, such inadequacy was the proximate 
cause of the plaintiff's injury. 


With respect to the first question, the 
Trial Judge charged that the duty of fur- 
nishing supervision continued through the 
noon recess, even as to pupils who were sent 
home and instructed not to return before 1 
o'clock. The Appellate Court did not di- 
rectly pass upon this question. 


With respect to the second question, al- 
though the Appellate Court apparently held 
that general supervision by one teacher was 
adequate as a matter of law, its opinion 
also proceeded upon the basis that there 
was no causal relation between the absence 
of supervision and the accident. The actual 
basis of the decision is not entirely clear. 
The opinion states that the defendant could 
not be expected to anticipate the action of 
each pupil. Because absence of supervision 
or inadequacy of supervision may at times 
give rise to a cause of action, and because 
the intervening act of some person, either 
the plaintiff or another, must always be the 
immediate and productive cause of any in- 
jury, it is necessarily difficult to define the 
exact point at which a question of fact may 
be said to exist with respect to the causal 
connection between lack of supervision and 
any given accident. 


Causal Connection 


Nevertheless, many other cases have taken 
a similar position with respect to the ques- 
tion of proximate cause in playground cases. 
In Hansen v. New York Housing Authority 
{14 CCH NeEGLiceNce CAsEs 635], 271 A. D. 
986, the child plaintiff was struck in the eye by 
aswing. It was held that, even assuming that 
the supervision was inadequate, such inade- 
quacy could not be found to be the proximate 
cause of the accident. In Clark v. City of 
Buffalo [7 CCH NEGLIGENCE CAseEs 570], 288 
N. Y. 62, a child of seven years was hit in 
the eye by a piece of broken glass thrown 
by another child in the park. It was held 
that the absence or inadequacy of super- 
vision could not be found to be a proximate 
cause of the accident which resulted from 
the unforeseeable act of a third person. In 
May v. Mamaroneck School District [13 CCH 
NecuiceNce Cases 729], 295 N. Y. 948, the 
plaintiff was injured when he was pulled 
down on cinders by a fellow pupil on the 


imma uaneannsnny 


TELL 


playground during a noon recess. It was 
held that the unforeseeable act of the fel- 
low pupil was the proximate cause of the 
accident and the complaint was dismissed. 
In Prime v. Board of Education, 241 A. D. 
781, an eight year old pupil was struck in 
the eye by a dart thrown by a fellow pupil 
on the school playground at ‘noon recess. 
There was no supervision. Again, the com- 
plaint was dismissed. In Hoose v. Drumm 
{2 CCH NEGLIGENCE CAsEs 368], 281 N. Y. 
55, the plaintiff was injured when struck by 
a shaft of goldenrod thrown by another stu- 
dent on the school playground at noon re- 
The Court of Appeals dismissed the 
complaint on the ground that the proximate 
cause of the accident was the act of a fellow 
student and was not something that could 
be reasonably guarded against by the de- 
fendant Board of Education. 

We may, therefore, conclude that the 
school authorities will not be held respon- 
sible for an accident which results from the 
sudden or unpredictable action of a pupil 
using the playground or other school prop- 
erty, even though there may be no super- 
vision or inadequate supervision. The situa- 
tion would undoubtedly be different if a 
case were presented where the accident re- 
sulted, not from a somewhat sudden or im- 
pulsive act, but from one of a series of acts, 
the general nature of which had come to the 
attention of the teachers or members of the 
Board of Education, If the teachers had 
had actual notice of a practice of throwing 
darts or goldenrod or other dangerous mis- 
siles on the playground, during the noon re- 
cesses, which practice had extended over a 
period of time, and if reasonable supervision 
designed to prevent such activity had not 
been furnished, the result might not have 
been the same as in the cases above cited. 


? 
5 


cess. 


No Third-Party Intervention 


We find a very different situation in those 
cases where the accident has occurred with- 
out the intervention of a third party. In 
such cases, liability is imposed upon the 
school authorities upon slight evidence. II- 
lustrative of such cases is Sullivan v. Board 
of Education (1946) [14 CCH NEGLIGENCE 
Cases 494], 271 A. D. 860, motion for leave 
to appeal to the Court of Appeals denied, 
271 A. D. 929. This case went through the 
same courts that decided the [I’i/ber case, 
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first above cited, and was presented in each 
court at approximately the same time. 


The facts were as follows: The school 
authorities had erected, at the request of 
the State War Council and the State Board 
of Regents, an obstacle or commando course 
on one end of the playground of a city 
school, attended by pupils from kindergar- 
ten through the ninth grade. The course was 
used by boys twelve years of age and over 
under the direction of physical education 
teachers. Younger students were instructed 
not to use it or to play upon it. One of the 
obstacles in the course was a “ramp”, con- 
sisting of a plank twelve feet long and one 
foot wide, which inclined from the ground 
to a height of four feet. There were three 
supports of 4 x 4 timber set in cement and 
a landing pit of sawdust in front of the high 
end of the ramp. The construction was in 
accordance with specifications and was not 
defective. The general surface of the play- 
ground was macadam. 


This school recessed at noon and pupils 
were sent home for lunch and instructed 
not to return until 1 o’clock when teachers 
were again on duty. There was no super- 
vision of the playground between 12 and 1 
o’clock. The plaintiff, a six year old pupil, 
returned to the playground from lunch be- 
fore 1 o’clock. He climbed the “ramp” 
twice and jumped without accident, but on 
the third try, he fell from the ramp and sus- 
tained a very severe fracture of*the elbow. 


Dangerous Playground Apparatus 


The plaintiff had a verdict in the Trial 
Court, which was sustained on appeal. The 
Trial Court submitted to the jury the ques- 
tion of whether the Board of Education was 
negligent in permitting the erection and 
maintenance of the “ramp,” even though it 
was in no way defective, upon a playground 
where it was accessible to young children, 
and also whether the Board was negligent 
in not supervising the playground and 
“ramp” during the noon hour and in leav- 
ing them unprotected. 


The only opinion is a brief memorandum 
of the Appellate Division, which contains 
the following statement: 


“A jury would be justified in finding that 
the construction (of the ramp), its main- 
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tenance and the use to which it was put 
constituted a dangerous piece of playground 
apparatus for use by small children.” [Matter 
in parentheses ours.] 


There was no discussion in the Appellate 
Division on the question of whether super- 
vision of the playground was required dur- 
ing the noon recess when pupils were not 
supposed to be in attendance at school or 
engaged in the use of the playground. A 
number of New York cases have held that 
a Board of Education is not required to pro- 
vide supervision of its playgrounds, even 
though pupils and members of the public 
are permitted to make use of them, except 
during the hours when the school is actually 
in session, Examples of such cases are: 
Lutzker v. Board of Education of the City of 
New York [6 CCH NEGLIGENCE Cases 37], 
262 A. D. 881, Kantor v. City of New York, 
251 A. D. 454, Garber v. Central School Dis- 
trict No. 1, 251 A. D. 214. The limitations 
of this rule are pointed out by the Court of 
Appeals in Miller v. Board of Education [9 
CCH NEGLIGENCE CASEs 591], 291 N. Y. 25. 
In that case, there was injury to a pupil 
on the playground during a noon recess. 
However, it was a country school and the 
pupils were required to be at the school 
throughout the day, from the time they were 
brought by bus in the morning until they 
were returned by bus in the afternoon. In 
that case, the court held that supervision 
was required throughout the entire day. 
However, the court said at page 31 of 291 
a 

“In the instant case, the Board was not 
obligated to keep these children upon school 
premises during the luncheon hour. It 
could have required the parents to call for 
the children and to take charge of them dur- 
ing that period.” 


The Sullivan case above cited should be 
compared with Miller v. The Board of Fdu- 
cation, 249 A. D. 738, in which the plaintiff 
sustained injuries when he fell from a 
“monkey bar” maintained in the school yard 
of the defendant. There was no supervi- 
sion. There the court, in dismissing the 
complaint, said: 


“General superintendence would not rea- 
sonably have been of any avail to avoid the 
accident. The requirement of specific su- 
pervision of the piece of apparatus would 
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be unreasonable. (Peterson v. City of New 
York, 267 N. Y. 207.) No part of the ap- 
paratus was in a state of disrepair and the 
risk of falling from it was one which was 
assumed by those who made use of it, which 
possibility was known to the mother in the 
case at bar. It is common knowledge that 
children younger than this infant make safe 
use of this type of apparatus and similar 
apparatus in school yards and playgrounds.” 


Ordinary and Unusual Apparatus 


The distinction between the Sullivan case 
and the last-cited Miller case appears to be 
that whereas monkey bars have become 
more or less common upon school play- 
grounds, the ramp in the Sullivan case was a 
tvpe of apparatus not commonly found upon 
playgrounds and one which the court felt 
might result in injury. However, there will al- 
ways be a serious question in the writer’s 
mind as to whether there is not more possi- 
bility of injury from a series of bars, round 
in character, and so built as to invite climb- 
ing upon and crawling through them than 
there is from a simple, foot wide plank in- 
clined to a height of four feet at one end. 
But again, it is suggested that the fact that 
a specific piece of apparatus is in common 
use on playgrounds may be the deciding fac- 
tor in the mind of the court in determining 
the existence of a question of fact. 


The Sullivan case suggests that a school 
board may incur liability by maintaining, at 
any place to which children may have ac- 
cess without supervision, any gymnastic ap- 
paratus or equipment or playground equip- 
ment designed for use by any children above 
the kindergarten age. The Sullivan case justi- 
fies the conclusion that the maintenance of 
equipment designed for use only by older 
students, on the common playground of a 
school having pupils of all ages, may be 
found to be negligent as to younger stu- 
dents, even though such younger students 
are warned and forbidden the use thereof. 
Consequently, the safe procedure would be 
to maintain nothing but a sandbox on the 
playground, even though it would have no 
value as a recreational facility for children 
above the first or second grades. 

It is by no means certain that the school 
hoard can avoid liability for the mainte- 
nance of such apparatus by supervision of 
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the playground. It is manifestly impossible 
to provide supervision of the playground 
at all hours. Since the liability is not avoid- 
ed by instructions and directions designed 
to keep pupils off the school property, only 
full time supervision could possibly avoid 
it. Even then, if the erection and mainte- 
nance of advanced equipment accessible to 
small children is negligence, it is difficult 
to believe that mere supervision of such 
equipment would relieve the school authori- 
ties of the charge of negligence in case of 
injury. If the condition itself is negligence, 
ineffective supervision could hardly be a 
defense to the maintenance of the condition. 


The authorities, in the first in- 
stance, have the responsibility of deciding 
what equipment to be maintained in 
gymnasiums and on playgrounds. They 
supposedly have the benefit of expert ad- 
vice on that subject. The Sullivan case per- 
mits a jury of laymen, without any evidence 
of a defect, or expert evidence of the dan- 
gerous and improper character of the ap- 
paratus, to overrule the judgment of the 
Board of Education and its presumably ex- 
pert advisers, and to find that the erection 
and maintenance of such equipment is neg- 
ligence. No other case has gone so far. 
In all other cases, 


school 
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of which the writer has 
knowledge, there has been evidence that the 
equipment causing the injury was not prop- 
erly constructed. For example, in Howard 
v. Tacoma School District, 88 Wash. 167, the 
plaintiff was injured in falling from a hori- 
zontal ladder in a school gymnasium, There 
was evidence that customary usage required 
the use of mats under such apparatus. There 
was also evidence that the ladder was placed 
higher than usual and customary for such 
apparatus. The verdict for the plaintiff was 
upheld. In Holt v. The School District, 120 
Wash. 442, the question was whether the 
construction of a slide and a ladder by which 
it was reached was proper. The ladder in- 
volved was perpendicular and had round 
rungs. There was evidence that common 
usage required a slanting ladder and flat 
steps. 


In both of the foregoing cases, the de- 
cision was based upon evidence that the 
construction was improper, There was no 
such evidence in the Sullivan case and, in 
that case, the jury’s judgment prevailed over 
that of the Board of Education without 


DOT 


RAGE 597 





AUTO OCUANOELAETUAANENAAAAANNANALLGALAAEEUENL GALAN SAAUAUEUUENEUOEAA EAL NAEAS TATA AA EAAAEUAASUAADADNA ASAE AAU EMMA TUNER 


any direct evidence that the action of the 
Board was wrong. 


Unplanned Amusement Devices 


Another interesting New York case is 
Noreck v. Board of Trustees, 294 N. Y. 751 
(mem.). This involved a country school. 
Children played on apparatus in the school 
yard and also on a fire escape on the build- 
ing, both on school days and on Sundays. 
The Board of Trustees had installed a gate 
at the bottom of the fire escape which had 
sharp, pointed pickets at the top. This was 
designed to keep the children off the fire 
escape, upon which they had climbed to the 
knowledge of the Board of Trustees. The 
children continued to climb over the pickets 
and there was evidence that the school jani- 
tor warned the Trustees that someone would 
be hurt. On a Sunday, the plaintiff, a girl 
of school age, fell and was impaled on one 
of the pickets. The verdict for the plaintiff 
was sustained in the Court of Appeals with- 
out opinion. In this case, dangerous means 
were employed to prevent children from 
reaching a place where they were accus- 
tomed to play. It might be compared to 
setting a spring gun or a snare to catch 
known trespassers. It illustrates the possi- 
bility of incurring liability when attempts 
are made to fence children off from an area 
where the means of play are present. The 
case apparently has nothing to do with 
cases involving playground apparatus but 
it is a closely related subject and was one 
of the cases upon which it is believed the 
court, in the Sullivan case, rested its con- 
clusion in favor of the plaintiff. 


Variety of Reasoning in Cases 


The Noreck case imposed liability on the 
school trustees for a method of construction 
which, while not defective, was, neverthe- 
less, dangerous to the school children. That 
liability is, of course, more readily found in 
cases where there actually is a defective con- 
dition arising from improper construction 
or from the failure to keep grounds and 
apparatus in reasonable repair. Miller v. 
Board of Education, 291 N. Y. 25, is per- 
tinent to this question. The case involved 
a country school to which children were 
transported in buses and where they re- 


mained in the custody of school authorities 
for the entire day. The plaintiff, a child of 
six, who was on the playground during noon 
recess, climbed upon a fire escape and fell, 
sustaining injury. Access to the fire escape 
was through a door at the foot of the fire 
escape, which had a defective latch and was 
open. This condition was known to the de- 
fendant, A teacher who was in charge of 
the school was instructed to supervise the 
playground at noon. Her supervision con- 
sisted of observing from a school window, 
from which the fire escape and adjacent 
areas were not visible. The court upheld 
a verdict for the plaintiff, saying, at page 31: 


“In the instant case the Board was not 
obligated to keep these children upon school 
premises during the luncheon hour, It 
could have required the parents to call for 
the children and to take charge of them 
during that period. What the Board could 
not do under the statutes was to undertake 
the care and control of the children during 
the luncheon period and then, after they had 
lunched, turn them out upon school prop- 
erty upon which there existed a known dan- 
gerous and defective condition and provide 
no supervision at all for them although they 
were in the school yard or playground, and 
it was during school hours. If the Board 
had given the required supervision so that a 
teacher or teachers were among the chil- 
dren, the dangerous condition of the school 
property insofar as it affected the pupils so 
protected by supervision might well have 
ceased to exist. The statutory duty must be 
interpreted in accord with the intention of 
the Legislature which was clearly that the 

3oard of Education should supervise a play- 

ground on school property during school 
hours and provide a proper place to play for 
school children when it was necessary for 
them to go out upon school property during 
school hours.” 


The range of this opinion might seem to 
indicate that had there been supervision of 
the area where the defective condition ex- 
isted, such supervision might absolve the 
School Board from the charge of negligence 
arising from the defective condition of the 
fire escape door. We have indicated above 
that there appears to be no logical reason 
which would make supervision of a defec- 
tive condition a defense to an injury result- 
ing from such a condition. We do not 
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believe that the court intended to state any 
such principle. 


Similarity of Results 


Earlier cases reached similar results in 
Popow v. Central School District, 251 A. D. 
006, affirmed 277 N. Y. 538. The infant 
plaintiff was injured during noon recess 
while playing on the school ground. He fell 
over a wire stretched across a part of the 
school ground at a height of about three 
inches which was apparently partly covered 
by snow. There was evidence that the con- 
dition had existed for several days at least. 
The plaintiff recovered. In Lessin v. Board 
of Education, 247 N. Y. 503, the infant plain- 
tiff, eight years of age, while at play, ran 
upon the platform of an elevator or hoist 
for removing ashes, which had been left 
at street level by employees of the defend- 
ant, and sustained injuries when the plat- 
form gave way under him. There was a 
broken chain at one corner of the platform. 
The hoist had been left there for three hours 
at least and there was no warning or pro- 
tection about it at the time of the accident. 
The plaintiff recovered. In Jaked v. Board 
of Education, 198 A. D. 113, affirmed 234 N. 
Y. 591, the plaintiff, a pupil, was injured 
while swinging on the gate to the school 
grounds. The gate had no means of being 
fastened while open. The plaintiff recovered 
on the theory that the absence of a means 
of fastening the gate in an open position 
was improper construction and maintenance, 
and was a sufficient defect to constitute neg- 
ligence. 


Cases arising in public parks follow the 
same principle. In VanDyke v. City of Utica, 
203 A. D. 26, plaintiff was injured on a de- 
fective slide. In Collentine v. City of New 
York, 279 N. Y. 119, plaintiff fell from the 
toof of a building from which iron rods 
protruded and which had no guard rail 
around the edge of the roof. 


Non-Liability Cases 


Liability in these cases ceases when the 
Structure or thing causing injury is a com- 
mon and usual appurtenance of the land and 
isnot defective. In Berwick v. Board of Edu- 
cation, 248 A. D. 769, affirmed 274 N. Y. 
474, the plaintiff was injured when he fell 
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into an areaway, eighteen inches deep, con- 
structed adjacent to the school building and 
its windows for the purpose of admitting 
light and air. There was no evidence that 
the type of construction was improper or 
inherently dangerous. The complaint was 
dismissed. In lVhite v. Board of Education, 
149 Misc. 324, the plaintiff’s intestate was 
killed by the coping of a wall around the 
school which fell upon him as he grasped it 
in trying to climb the wall. Students had 
been told to keep off the walls. There was 
no proof that the defendant knew of the 
loosened condition of the coping. The com- 
plaint again was dismissed. In Gilman v. 
City of New York, 173 Misc. 227, the plain- 
tiff fell through a trap door in the floor of 
the school auditorium. The trap door was 
so constructed that there was a grate firmly 
in place above it, A pencil had been dropped 
through the grate and the plaintiff removed 
the grate and stepped upon the trap door to 
retrieve the pencil. It appeared that this 
was done at the request of the teacher. The 
complaint was dismissed on the ground that 
there was no defect in the premises; that 
the grates constituted an adequate protec- 
tion against the trap deor and that the 
defendant could not reasonably have antici- 
pated the occurrence of injury from the 
method of construction. It seems obvious 
that in this case there may have been neg- 
ligence on the part of the teacher. How- 
ever, such negligence is not imputed to the 
Board of Education. 


Inadequate Supervision Cases 


Cases involving school gymnasiums or 
classrooms rest upon like general principles. 
The exception, however, arises where the 
activities of the pupils are under the imme- 
diate direction, as distinguished from mere 
supervision, of a teacher. The employment 
of an unskilled or incompetent person to 
supervise and direct a classroom or gymna- 
sium will give rise to liability in the event 
of injury. In Garber v. Central School Dis- 
trict, 251 A. D. 214, the plaintiff, a student 
twelve years of age, was required to be in 
school from 8:30 in the morning until 3:30 
in the afternoon. During the lunch hour, 
he was sent to the gymnasium with other 
pupils until the afternoon classes began. 
Only a janitor was in charge of the gymna- 
sium during the noon hour. The defendant 
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had established no rules or regulations for 
the supervision of pupils at that time. The 
plaintiff was injured in the use of some ap- 
paratus and was permitted to recover be- 
cause defendant failed to provide competent 
supervision, The extent of the obligation 
to supervise is set forth in Graff v. Board 
of Education [2 CCH NEGLIGENCE CASES 
1176], 258 A. D. 813, affirmed 283 N. Y. 219, 


as follows: 


“While the defendant is charged with the 
duty of providing for adequate supervision 
of activities within the school yard, its obli- 
gation was fulfilled when it provided for 
adequate supervision in the person of one 
or more competent instructors, This it did. 
It is not responsible for the individual neg- 
ligence of one of its supervisors as the 
doctrine of respondeat superior is inapplica- 
ble.” 

In Govel v. Board of Education of City of 
Albany [10 CCH Nec iicence CAses 1048], 
267 A. D. 621, affirmed 293 N. Y. 928, the 
plaintiff was injured in a gymnasium while 
jumping over a horse from a springboard 
under the direction of an instructor. No 
mats were used and the Board of Education 
had established no rules regarding the ex- 
tent to which pupils should be subjected to 
exercises of this dangerous character. The 
Board of Education was held liable, even 
though the exercises were being performed 
under the immediate direction of an in- 
structor for whose individual negligence the 
defendant would not be responsible. 


Conclusion 


The foregoing discussion has been de- 
signed to embody as many of the factual 
situations involved in cases of this character 
as possible. The general principles of law 
applicable are fairly well established and 
the difficult problem arises in comprehend- 
ing the significance of slight variations in 
fact. It may fairly be said that with the 
increase in the scope of school activities and 
the increase in hours during which the 
school authorities have complete control of 
their pupils, there has been and will con- 
tinue to be an increase in tendency on the 
part of the court to extend the liability of 
school authorities for the safety and welfare 
of the students while they are necessarily 
away from their parents. Beyond the scope 
of this article is the problem of liability of 
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school boards where they have undertaken 
the transportation by bus of pupils to and 
from school. That, it is suggested, more 
than any other single thing, has emphasized 
in the minds of judges the necessity of im- 
posing a strict responsibility upon the school 
authorities for the safety of their pupils. 
Perhaps the following general rules may be 
gleaned from the cases cited: 


1. The Board of Education will not be 
held responsible for an injury to a pupil 
resulting from the sudden or unpredictable 
action of a fellow pupil on a school play- 
ground, 

2. The Board of Education will not be 
held liable for an accident which results 
from the activity of the pupil with reference 
to parts of a building or playground which 
are not defective in construction and which 
are not defectively maintained, even though 
there may be no supervision at the time and 
place of such occurrence. 


3. The Board of Education will be held 
liable when injury results from the existence 
of any defective condition of the building, 
grounds or apparatus where the Board of 
Education knows or should know of such 
condition, whether or not supervision in 
general is provided. 

4. The Board of Education may be liable 
where, in an effort to protect parts of its 
building or apparatus from forbidden use 
by pupils, it has adopted a method of con- 
struction which may be found unreasonably 
dangerous for pupils attempting to violate 
the directions of the Board of Education. 

5. The Board of Education may be held 
liable for the maintenance of any play- 
ground or gymnastic apparatus accessible to 
pupils if such apparatus is not, in the eyes 
of a jury, reasonably safe for the use of 
pupils of the age of the injured pupil in the 
particular case. 

6. The Board of Education will be held 
responsible where the injury may be fairly 
found to result from the employment of 
incompetent teachers or instructors. 

7. In cases involving the use of gymnas- 
tic apparatus or involving the use of manual 
training machines, tools and equipment, the 
Board of Education may be liable for the 
failure to establish what a jury believes are 
adequate and reasonable rules for the guid- 
ance of both instructors and pupils in the 
use of such devices. [The End] 
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Motor Vehicle Accident Reports 


By HYMAN A. PRESSMAN 
Member of the Baltimore, Maryland Bar 


— TO JANUARY 1, 1946, reports 
of motor vehicle accidents filed at the 
office of the Department of Motor Vehicles 
of Maryland were available to public inspec- 
tion. However, on the above date, the Com- 
missioner of Motor Vehicles abruptly closed 
his files and refused to permit inspection of 
reports thereafter filed. The basis of his 
action was Article 66%, Section 110H, of 
the new Financial Responsibility Act, which 
made the reports inadmissible in evidence 
at the trial of a suit for damages. Section 
110H reads as follows: 


“(Matters Not to Be Evidence in Civil 
Suits). Neither the report required by Sec- 
tion 110A, the action taken by the Depart- 
ment pursuant to this Article, the findings, 
if any, of the Department upon which such 
action is based, nor the security filed as pro- 
vided in this Article shall be referred to in 
any way, nor be any evidence of the neg- 
ligence or due care of either party, at 
the trial of any action at law to recover 
damages.” 


However, Section 12 (a) of Article 66%, 
which had not been repealed, provided the 
following: 


“12. (Records of Department.) (a) The 
Commissioner of Motor Vehicles shall keep 
arecord of all statements filed with him and 
all certificates issued by him, and all records 
of the Department, other than those de- 
clared by law to be confidential for the use 
of the Department, shall be open to public 
inspection during office hours.” 


Feeling certain that the Commissioner’s 
action was unlawful and arbitrary, your 
writer filed a petition in his own name for 
a writ of mandamus. The lower court sus- 
tained the defendant’s demurrer, but this 
decision was reversed by the Court of Ap- 
peals of Maryland. Pressman v. Elgin, Com- 
mtsstoner of Motor Vehicles of the State of 


Maryland |26 CCH 
January 8, 1947. 
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Maryland Statutes 
Interpreted by Court 


The Court of Appeals refuted the Com- 
missioner’s contention that his action was 
justified under the new Financial Responsi- 
bility Act. 

“While the Motor Vehicle Financial Re- 
sponsibility Act of 1945 makes every report 
of a motor vehicle accident inadmissible in 
evidence at the trial of a suit for damages, 
it does not repeal the provision of the State 
Motor Vehicle Act of 1943 that all records 
of the Department of Motor Vehicles, other 
than those declared by the law to be confi- 
dential, shall be open to public inspection 
during office hours. The law does not favor 
repeals by implication, unless there is a 
manifest inconsistency between the earlier 
and later statutes, or unless their provisions 
are so repugnant and irreconcilable that they 
cannot stand together. No Court should 
ever hold that a statute has been repealed 
except where the language of a later statute 
shows plainly that the Legislature intended 
a repeal. State v. Clifton, 177 Md. 572, 
10 A. 2d 703; Buchholtz v. Hill, 178 Md. 280, 
288, 13 A. 2d 348. Statutes which relate to 
the same subject matter and are not incon- 
sistent with each other are in pari materia, 
and should be construed together so that 
they will harmonize with each other and be 
consistent with their general object and 
scope, even though they were passed at dif- 
ferent times and contain no reference to each 
other. City of Hagerstown v. Littleton, 143 
Md. 591, 599, 123 A. 140; Bickel v. Nice, 173 
Md. 1, 192 A. 777; Pittman v. Housing Author- 
ity of Baltimore City, 180 Md. 457, 464, 25 A. 
2d 466; Smith v. Higinbotham, Md. 48 A. 2d 
754, 762.” 
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Citizen's Right To Inspect Records 


“It is understood that the right to inspect 
public records, in the absence of statutory 
direction, must be exercised subject to such 
reasonable rules and regulations as it may 
be necessary for the custodian to impose in 
the interest of orderly government of the 
office. Thus, in the absence of statute, the 
court will not command a custodian of pub- 
lic records to permit inspection of the rec- 
ords contrary to a reasonable rule fixing the 
hours when the office in which they are kept 
will be open to the public. Upton v. Catlin, 
17 Colo. 546, 31 P. 172. In this State the 
Commissioner of Motor Vehicles: has been 
authorized by the Legislature to adopt such 
rules and regulations as may be necessary 
to carry out the provisions of the Motor 
Vehicle Act. Laws of 1943, ch. 1007; Code 
Supp. 1943, art. 661%, sec. 8. However, this 
authorization does not give the Commis- 
sioner the right to override the explicit stat- 
utory requirement that the public records of 
the Department of Motor Vehicles shall be 
open to the public inspection during office 
hours.” 


The court’s opinion (Pressman v. Elgin, 
supra) stated that the writ of mandamus would 
not be granted to protect a citizen’s right 
to inspect records unless such inspection 
would serve a useful purpose. “We realize 
that the right of a private citizen to inspect 
public records, while theoretically absolute, 
is in actual practice limited by the basic 
principle that mandamus is not demandable 
ex debito justitiae but is granted only in the 
sound discretion of the court. In other 
words, the writ is not issued as of mere 
course, but will be granted only where the 
court is satisfied that it will serve some just 
or useful purpose. George’s Creek Coal & 
Iron Co. v. Allegany County Com’rs, 59 Md. 
255, 259; Lee v. Leitch, 131 Md. 30, 40, 101 
A. 716. So, if a petitioner’s purpose in de- 
siring to see certain public records is merely 
to satisfy idle curiosity, the writ will not 
be granted.” 


In Poe, Pleading and Practice (Tiffany's 
Edition), Volume 2, page 669, it is stated : 


“And so, in general terms, it may be said 
that it [mandamus] will always lie to com- 
pel the performance, by a public officer, of a 
merely ministerial act in which the applicant 
has a sufficient interest ... Where the act 
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to be done involves the exercise of judg- 
ment and discretion, it will be refused. Even 
if the act to be performed is of a public 
character, if the applicant has a personal 
interest in the matter different in kind from 
that of the general public, he is entitled to 
the writ.” 


Mandamus Proper Remedy 


It has been well settled by numerous de- 
cisions of the Court of Appeals of Maryland 
that the writ of mandamus is the proper 
remedy to compel a public officer to perform 
a ministerial duty wherein the exercise of 
judgment and discretion is not involved. 
Hall v. State Roads Commission, 171 Md. 449, 
453, 189 A. 206; Red Star Line v. Baughman, 
153 Md. 607, 610, 139 A. 291; Foote v. Har- 
rington, 129 Md. 123, 126, 98 A. 289; Sudler v. 
Lankford, 82 Md. 142, 148, 33 A. 455; Henkel 
v. Millard, 97 Md. 24, 30, 54 A. 657; Brown 
v. Bragunier, 79 Md. 234, 236, 29 A. 7; 
State v. Latrobe, 81 Md. 222, 233, 31 A. 788. 


The duty of the Commissioner of Motor 
Vehicles to keep accident reports open to 
public inspection is a simple, definite duty 
imposed by law. The duty imposed—strictly 
a ministerial one—is absolute and impera- 
tive, and in its discharge requires the exer- 
cise of neither official discretion nor judgment. 
In People ex rel. Senstrom v. Harnett, 226 

Y. S. 338, 131 Misc. 75, affirmed 230 

Y. S. 28, 224 App. Div. 127, affirmed 164 


N. 
N. 
N. E. 602, 249 N. Y. 606, a peremptory order 
oO 


f mandamus was ordered to be issued com- 


Hyman A. Pressman 
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manding the Commissioner of Motor Vehi- 
cles to permit the administratrix of an 
intestate, aS a person interested, or her duly 
authorized attorney, to inspect the reports 
of the accident in which her intestate met 
his death, for which she sought damages. 


In Bandford v. McClellan, 16 N. Y. S. 2d 
919, 173 Misc. 15, mandamus was ordered to 
be issued commanding the Buffalo Police 
Commissioner to permit a party to a motor 
vehicle accident to inspect and copy records 
relating to the accident which were on file 
with the Commissioner, 


In 38 Corpus Juris, Section 350, page 740, 
it is said: 

“A clear legal right to the examination of 
public records may be enforced by manda- 
mus.” 


Attorney's Individual Right 
To Obtain Inspections 


In the Pressman v. Elgin case, supra, the 
Attorney General of Maryland most forcefully 
contended that the appellant, being an at- 
torney, could not maintain the action in his 
own name but must bring it in the name of 
his clients. However, the appellate court 
ruled that “it is beyond question that an 
attorney at law, whose client has the right 
to inspect certain records, has himself an 
interest which entitles him also to inspect 
them.” 


An attorney, by the nature of his profes- 
sion, acts on behalf of others. However, 
frequently attorneys have acted to protect 
their own interests and their right to do so 
has been upheld by the courts. 


In Eichelberger v. Sifford, 27 Md. 320, both 
the majority and dissenting opinions stated 
that the writ of mandamus was the proper 
remedy of attorneys to compel the payment 
to them of the state bounty to a volunteer 
who enlisted in the Army of the United 
States but immediately deserted, the volun- 
teer having given a power of attorney to the 
attorneys to collect the bounty. 


In Bar Association of Mercer County v. 
Lukacs, 42 District and County Reports (Pa.y 
619, it was held that members of a county bar 
association have a special interest in the 
matter of opening and closing of county 
offices, which interest is peculiar to them and 


distinct from the general public; hence, they 
are entitled, without the intervention of the 
district attorney, to maintain an action of 
alternative mandamus against various county 
officers to comipel them to keep their offices 
open for a period longer than the existing 
office hours. 


In Beauchamp v. Cahil, 297 Ky. 505, 180 
S. W. 2d 423, it was held that the attorney 
of a defendant who was charged with 
contributing to the delinquency of a fifteen- 
year-old girl had the legal capacity to insti- 
tute a mandamus proceeding to prevent the 
attorney’s exclusion from the courtroom in 
a trial where another defendant was charged 
with the same offense against the same girl. 


In Dodd v. Reese, 24 N. E. 2d 999, 216 
Ind. 449, 128 A. L. R. 574, it was held that 
an attorney who had obtained an order and 
decree of adoption for a client had an in- 
terest in the subject matter of the litigation 
sufficient to authorize his intervention as a 
party in proceedings to set aside the order 
and decree, in order that he might deny 
certain charges in such proceeding which re- 
flected on his reputation. He was not limited 
to appearing as amicus curiae. 


In Loveless v. City of Chehalis, 133 Wash. 
33, 233 P. 301, an attorney was held entitled 
to maintain mandamus to compel payment 
of municipal improvement bonds payable to 
bearer. It was held that the attorney had 
a beneficial interest because he held the 
bonds for collection although he was not the 
owner of the bonds. 


Attorney's Right 
on Behalf of Client 


As to the direct question of whether an 
attorney is the proper party to institute 
mandamus proceedings to obtain permission 
to inspect records on behalf of his client, 
the following decisions are relevant: 


In United States v. Hall, 18 D. C. 14, 
1 L. R. A. 738, an attorney applied for a 
writ of mandamus against the Commissioner 
of Patents to compel him to give the attor- 
ney a certified copy of a certain abandoned 
application for a patent on file in the archives 
of that office. One defense was that the 
applicant was the attorney employed by the 
party in whose behalf he made the applica- 
tion for the copy in question, and as such 
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he was not entitled to the writ. The court 
held that he was entitled to the writ, 
Pk. RA Pe 


“But in this case the attorney has specific 
interest, not in any distinctive title, but in 
a matter of property common to himself 
and all mankind, and in regard to which he 
has also, to a certain extent, what may be 
called a peculiar special property: the inter- 
est devolved upon him by his avocation of 
attorney in the proper prosecution of his 
professional rights and professional duties.” 


In Drennan v. Central National Fire Insur- 
ance Company, 205 N. W. 735, 200 Ia. 931, 
it was held that an attorney in fact of a former 
stockholder of a corporation could properly 
bring suit in his own name for mandamus 
to examine the books and records of a cor- 
poration. The court stated that the attorney 
in fact had a twofold interest, one as attor- 
ney in fact in his principal’s interest and the 
other a personal interest in his prospective 
compensation. 

In the case of Boylan v. Warran, 39 Kan. 
301, 18 P. 174, 7 Am. S. R. 551, it was held 


that a professional abstractor of titles was 
entitled to a writ of mandamus to enforce 
his right to inspect public records of the 
county and to make abstracts of them, de- 
spite that fact that he desired to make the 
inspection on behalf of certain principals, 


In State v. Rachac, 37 Minn. 372, 35 N, W. 
Rep. 7, abstractors of titles were held en- 
titled to a writ of mandamus against the 
Register of Deeds to allow them to inspect 
and make abstracts from the public records 
in his official custody, despite the fact that 
the abstracts were to be prepared on behalf 
of others. 


Conclusion 


It is submitted that the right to inspection 
of public records should be jealously guarded. 
We should remember that such inspection is 
a right, and not a grace to be permitted or 
withheld according to the caprice of public 
officials. Any attempt to abrogate or even 
to limit this right should be challenged 


quickly and effectively. [The End] 


—_———$ 


A Cleverly Drawn Policy 


The new automobile insurance policy designed by Allstate with illustrations 
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advertisement and as a means of promoting the reading of the policy by the assu: 
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Digested from the Rocky Mountain 
Law Review for April, 1947 


War Risk Exclusion Clauses 
and Deaths from Ordinary Causes 


By JAMES B. DAY 


N INSURANCE PROBLEM growing 

out of World War II is the interpretation 
of war risk exclusion clauses in cases where 
the deceased, while on active duty with the 
armed forces, is killed in an ordinary acci- 
dent or from causes having nothing to do 
with risks brought on by the war or his 
military service. There seems to be an ir- 
reconcilable conflict of authority in the 
United States at the present time because 
of the divergent views of the courts and 
their different attitudes toward insurance 
companies. Each decision, however, pur- 
ports to be based only on a construction of 
the contract under consideration. 


The reason for this conflict is that the 
insurance companies, in writing war risk 
exclusion clauses, frequently have taken 
advantage of the opportunity to insert a 
clause broader in its scope than is necessary 
to protect the insurance company from the 
increased risk which it does not want to 
assume, To illustrate, suppose that a sailor, 
while home on leave, is killed in an auto- 
mobile accident. Is this not an ordinary 
risk such as insurance companies are as- 
suming every day, and such as would be 
contemplated even though this sailor were 
a civilian? Wherein does the fact that the 
United States is at war or that this man 
is on active duty with the armed forces in- 
crease the likelihood that he will be killed 
in an automobile accident? Why should not 
a person enrolled in the armed forces be 
protected from the same risks that he would 
be protected from if he were a civilian? 
Despite these considerations, many insur- 
ance policies have provided that the in- 
sured’s beneficiary is not entitled to recover 


Mr. Day is a member of the Colorado Bar 


more than the premiums paid plus interest 
if the insured dies while on active duty with 
the armed forces. No distinction is made 
between situations in which an insured is 
killed because of a war risk and those in 
which he is killed because of an ordinary 
risk. The logical result of the inclusion of 
clauses of this kind in life insurance policies 
is that where any loopholes have been left in 
the insurance policy, courts which do not 
feel overanxious to protect the insurance 
companies will allow recovery of the face 
value of the policy even though the provi- 
sions of the policy broadly exclude liability 
for death while in military service. 


A well-known rule of insurance law is 
that where an insurance contract is am- 
biguous and fairly susceptible of two or 
more interpretations, the interpretation most 
favorable to the insured will be adopted. 
This rule of construction has enabled courts 
to permit beneficiaries to recover in a situa- 
tion such as is described above, even though 
the insurance company obviously intended 
that they should’ be denied recovery. No 
one would contend that the insurance com- 
pany has not the right to make any contract 
to which the insured will agree in the ab- 
sence of fraud or duress or other circum- 
stances such as would vitiate any contract; 
but one wonders why insurance companies, 
as a matter of policy, attempt to deny re- 
covery when in all fairness and justice they 
ought to pay. In other words, why attempt 
to avoid paying compensation for death 
from a risk that one is being paid to assume? 
No doubt this question could be answered 
by an insurance man, but whether the answer 
would be satisfactory to other members of 
the community, is doubtful. The answer 
might be something like this: “Since clauses 
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in insurance policies are always construed 
against the insurer, the insurer is bound to 
make them as strict as he can; if he does not, 
he will always lose.” This would be a 
confession of a resort to expediency with 
little thought to fairness or justice. 

The purpose of this article, however, is 
not primarily to criticize insurance com- 
panies for what they do or for their policies, 
but is, rather, twofold: (1) to show that 
the conflict which exists in the interpreta- 
tion of war risk exclusion clauses cannot 
be attributed alone to the different language 
used in the various policies, as has been 
asserted in some recent decisions, but rather 
to different economic views and policies of 
courts; and (2) to show the present situation 
in the various jurisdictions of the United 
States with regard to the problem under 
consideration. 

After examination of the available cases, it 
is noted that in the seventeen states in which 
the point has been decided, there appears 
to be a definite conflict in the interpretation 
of war risk exclusion clauses where death 
is not due to a cause peculiar to war or 
military service. This conflict is attrib- 
utable to a more fundamental cause than 
variations in the wording of each clause. 
Some courts look to the cause of death to 
see whether it resulted from a risk peculiar 
to war or military service; if not, they will 
try to find loopholes in the contract for the 
purpose of holding the insurance company 
liable. The majority of the courts, however, 


confines itself to examining the contract 
itself and attempting to interpret it as a 
whole. These courts then apply the con- 
tract to the facts which confront them. 
But, in construing these contracts, this ma- 
jority has reached varying conclusions on 
contracts that are often almost exactly alike, 

Courts should avoid as much as possible 
the practice of putting strained interpreta- 
tions on contracts. They should not find 
ambiguities where none exist. Insurance 
companies should be allowed to draw the line 
where they will escape liability in case of 
death; and if they clearly draw the line at 
the point where the status of the insured 
changes from civilian to soldier or sailor, 
they should not be held liable if the insured 
dies from any cause while he is in that 
status. It has repeatedly been held that 
such provisions are not against public 
policy. Recent decisions in California, 
Georgia and Ohio are in accord with this 
conclusion and seem entirely sound. Those 
in Louisiana and South Carolina, however, 
seem questionable. On the other hand, it 
seems regrettable that insurance companies 
draw the line at the point mentioned rather 
than at the point where the insured leaves 
the United States or is killed in the United 
States from a cause peculiar to war or mili- 
tary service. A provision of the latter type 
would be fairer to the insured, and, it would 
seem, equally fair to the insurer. 


[The End] 


——}3 LQ 


New Jersey Eases License Requirements for Veterans 


New Jersey recently enacted the following bill into law: “A citizen of this 
state who has served in the military or naval forces of the United States in any 
war, has been honorably discharged, and who has been wounded or disabled in 
line of duty, has completed any of the vocational courses in a college or school 
prescribed by the federal government qualifying him to operate as an insurance 
broker, insurance agent or insurance solicitor, may, upon presentation of a certificate 
certifying that he has completed such a vocational course qualifying him as afore- 
said, obtain from the commissioner, without cost, a license to operate as an 
insurance broker, insurance agent or insurance solicitor, which license shall be the 
same as other licenses issued under this subtitle.” This bill was approved and 
effective June 2, 1947 and is cited as Laws 1947, Chap. 248, R. S. Cum. Supp. 17 :22-6. 
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Opinions here and there: 


“The Attorney General Says—” 


VENDING MACHINE BINDERS 
HELD VALID 


The Insurance Commissioner requested 
information as to the legality of vending 
machines dispensing binders for short- 
term airplane disability insurance to pur- 
chasers who deposited twenty-five cents for 
the coverage. On the top of the machine 
was a standard, state-approved policy form 
and it was stated that one would be fur- 
nished each insured upon request. The form 
electrically dated and ejected by the ma- 
chine was dual in nature. One half was a 
post card which the insured was to sign, 
address and mail to his home. The other 
half was an application form which was to be 
completed and deposited in the machine. 
California law provides that the written in- 
strument in which an insurance contract is 
set forth is the policy and stipulates what 
must be included in the policy as well as 
binders pending its issuance. It likewise 
provides that disability insurance may only 
be provided under an approved policy. The 
Attorney General ruled: “It is quite clear 
that under these sections the proposed card 
to be issued from the vending machine can- 
not be approved as an insurance policy. At 
most it is but a temporary measure ... So 
far as we can see, the only possible trans- 
gression . .. which might be implied in the 
proposed vending machine plan, is the pro- 
posal that the insured or beneficiary must 
present the binding receipt card to the in- 
surer before the policy will be issued. How- 
ever, this is not unreasonable in such a case, 
since the insurer can quite properly require 
that the prior evidence of the insurance be 
turned over to it upon issuance of the policy 
... It is true that the plan contemplates 


ATTORNEY GENERAL’S OPINIONS 


that probably less than one in a hundred 
insureds would ever be issued a policy. 
However, this would arise out of the prac- 
tical fact that in most cases the coverage 
period will have expired before anyone 
would get around to demand a policy ... 
Under these peculiar circumstances, which 
combine a coverage which is essentially 
temporary in nature with a premium which, 
however adequate it may be, is essentially 
minuscule in amount, we do not believe that 
the proposed plan, which merely requires a 
request for the policy in order to get one, 
violates Section 382, Insurance Code, par- 
ticularly since the coverage expires before 
the time when the Code requires the issuance 
of the policy.” Opinion of the California At- 
torney General. April 25, 1947. 


CHARACTERISTICS 
OF TRANSFORMED INSURERS 


When a company that formerly transacted 
business as an assessment company trans- 
forms itself under the law to a capital stock 
company, are policyholders who purchased 
policies under the former status entitled to 
share in the profits of the reorganized com- 
pany, the Attorney General was asked. His 
reply was in the negative. He declared, 
“Such a transformation was a complete and 
total transformation . When operating 
under Chapter 9 the company had no capital, 
and the assessment features of the policies 
were substituted for capital found in a 
capital stock company in that if funds were 
needed the policyholders could be made to 
pay assessments in addition to premiums. 
Chapter 9a prescribes that capital must be 
set up to be increased as volume of business 
increases, together with prescribed reserves. 
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These items of capital and reserve after 
transformation guarantee the Chapter 9 
policies as well as policies issued as a 
Chapter 9a company. The policyholders 
are no longer subject to assessment, and 
liability thereupon falls upon the stock- 
holders . . . Those who elected not to pur- 
chase shares of capital stock are no longer 
subject to assessment on account of owner- 
ship of their policies, but by reason of the 
total transformation they are not entitled 
to share in the profits of the company, this 
right being reserved to the stockholders 
who have assumed the burdens.” Opinion 
of the California Attorney General. May 12, 
1947. 


FINANCIAL RESPONSIBILITY LAW 
INAPPLICABLE TO AUTO RENTERS 





Whether companies who rent cars to in- 
dividuals are subject to the Financial Re- 
sponsibility Act was the question that was 
before the Attorney General on this occa- 
sion. It was pointed out to him that such 
companies do not have insurance covering 
the operators of the vehicles. He expressed 
his opinion as follows: ‘The Financial Re- 
sponsibility Law is being administered by 
the Department of Revenue on the theory 
that it applies only to operators of motor 
vehicles. We share the belief of the De- 
partment of Revenue that the Dixie Drive 
It Yourself Company, Inc., and other similar 
agencies who rent automobiles for hire are 
not required to insure the operators of their 
motor vehicles to whom the same are rented. 
We are further of the opinion that the 
Financial Responsibility Law does not affect 
the laws relating to torts. Personally, the 
writer does not believe such a company as 
the Dixie Drive It Yourself Company would 
be responsible in damages occasioned by 
an accident in which their car was involved 
while rented to another, providing, however, 
that it exercised ordinary care in renting 
and letting its motor vehicle to another.” 


Opinion of the Kentucky Attorney General, 


May 19, 1947. 


BACK-OF-POLICY PROVISIONS 
PART OF POLICY 





The Attorney General was asked to in- 
terpret a hospitalization policy that, on its 
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face, limited its coverage of pregnancy cases 
to those cases of normal childbirth, and on the 
back of the policy contained an additional 
clause, declaring that under certain conditions 
the policy would cover pregnancy or childbirth, 
making no reference to the word “normal”. 
The question arose when one assured had had 
the delivery of a baby performed by caesarian 
section. The company denied liability. The 
Attorney General was of the opinion that the 
company should be held liable. He held to 
the old theory that when a policy is suscepti- 
ble of more than one interpretation, that 
most favorable to the insured should be 
adopted. He felt that the words printed 
on the back of the policy were a part of it 
inasmuch as they were referred to in the 
policy with these words, “Subject to all 
provisions, considerations and _ limitations 
hereinafter contained.” He concluded, “I 
call your attention to the fact that this iden- 
tical form of certificate has not been con- 
strued by our courts, and of course, the 
courts might not agree with my construc- 
tion. However, as an administrative policy, 
until the courts have decided otherwise, I am 
of the opinion that the Department should 
construe the policy most favorable to the 
insured.” Opinion of the Georgia Attorney 
General. April 4, 1947. 


JURISDICTIONAL LIMITS 
OF MARYLAND AUTO LAW 





Does the Financial Responsibility Act 
apply to an accident occurring within the 
Reservation of the United States Naval 
Academy, the Maryland Attorney General 
was asked. The matter turned on whether 
or not such property was “within this State.” 
He considered the statutes turning the prop- 
erty over to the United States as well as 
various rulings by the courts and prior at- 
torney general opinions in arriving at his 
conclusion. He denied that this law applied 
in such a situation in these words, “To hold 
that the provisions of the Financial Respon- 
sibility Act of 1945 are applicable to auto- 
mobile accidents which occur within the 
Reservation of the United States Naval 
Academy would be merely to say in other 
words that the General Assembly of Mary- 
land has the authority to enact laws to be 
enforced upon federal territory, and this we 
are not prepared to do.” Opinion of the 
Maryland Attorney General. May 23, 1947. 
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PENNSYLVANIA DISCUSSES 
LAW OF EXCESS BROKERS 





A resident applicant wished to place fire 
and marine insurance exclusively on inter- 
state and foreign commerce risks with com- 
panies not licensed to do_ business in 
Pennsylvania. The Insurance Commis- 
sioner asked the Attorney General upon 
what terms an excess broker’s license could 
be issued for such purposes. It was signifi- 
cant that the applicant had no domestic 
broker’s license. The Department of Justice 
was of the opinion that such a license could 
be issued. It pointed out that while it 
probably wouldn’t be possible in the case of 
insurance on local risks where the excess 
broker would have to make an affidavit to 
the effect that he had unsuccessfully made 
diligent effort to place the business with 
authorized companies, which would necessi- 
tate his having a broker’s license, it saw 
no reason why it wouldn’t be possible in the 
case of insurance on interstate risks where 
such an affidavit was not required. It was 
felt however it wasn’t the legislature’s in- 
tention to categorize brokers as to the type 
of business they would do and that there- 
fore the applicant would have to meet the 
requirements for brokers on domestic risks, 
although it would not be necessary to obtain 
a domestic broker’s license first. “We are 
of the opinion and you are, therefore, ad- 
vised, if the applicant before you for an 
excess broker’s fire and marine license meets 
the qualifications imposed under Section 622 
of the Insurance Department Act . he 
may be granted an excess insurance broker’s 
license to conduct the business indicated in 
Section 624 .. . and although there is no 
authority under the provisions of this section 
to issue a limited excess broker’s license, 
you may, nevertheless, at the request of the 
applicant, confine his authority to that por- 
tion of excess insurance to which the appli- 
cant proposes limiting himself.” Opinion of 
2 Pennsylvania Attorney General. May 20, 
947, 


LIFE INSURANCE INVESTMENTS 
IN CORPORATE CAPITAL STOCK 





The Texas Attorney General was of the 
opinion that capital stock of certain corpora- 
tions which have paid dividends on all their 
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older issues of stock each year for five years 
is eligible for investment purposes by life 
insurance companies under Section 3 of 
Article 4725, Vernon’s Civil Statutes. This 
is so, regardless of whether the stock rep- 
resented increased capital or the refunding 
or substitution of outstanding stock, “if the 
new issue is of a class or type with prefer- 
ence on the earnings of the corporation 
equal to or higher than a type or class of 
stock that has the required dividend record.” 
Opinion of the Texas Attorney General. April 
22, 1947. 


STATE AGENCY MAY NOT INSURE 





In a negative reply to a question as to 
whether the State Department of Welfare 
is permitted to carry liability and property 
damage insurance on their trucks which 
transport building supplies between various 
institutions, the Attorney General said: “The 
drivers of these trucks are agents of the 
state. The state is not subject to liability 
for its torts. The only method of redress 
that a citizen who has been injured by the 
negligence of the state has is by special 
resolution passed by the legislature. Since 
there is no liability, except when provided 
by law in special instances, the Department 
of Welfare would not be authorized to ex- 
pend money to protect the state against the 
liability which does not exist. In the event 
there is an injury, the person injured must 
receive permission to sue the state from the 
legislature and the legislature will provide 
for payment of the judgment in that special 
resolution.” Opinion of the Kentucky Attor- 
ney General. May 24, 1947. 


AGENCY RELATIONSHIP 
IN FINANCIAL RESPONSIBILITY 





A company employee who regularly drove 
a rented automobile neglected to return it 
to its regular garage one evening. Instead, 
he left it in front of his home until morning. 
On his way to the garage he became involved 
in an accident. The insurer filed the neces- 
sary papers under the Financial Responsibil- 
ity Act with the Bureau of Motor Vehicles 
and later sought to withdraw its filing, be- 
cause, as it said, the employee “was not 
operating under any authority specific or 
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implied.” The law specificly exempts from 
the necessity of filing, owners of vehicles 
which are operated without his express or 
implied permission. Was the deviation in 
this instance sufficient to relieve the owner 
from liability? The Attorney General said 
that it was not, because it wasn’t the re- 


bility policy with respect to the vehicle 
involved, as set forth in Section 110B 1, or 
a policy or bond with respect to the opera- 
tion of a vehicle by a person who was not 
the owner thereof, as set forth in sub-section 
2 of Section 110B, the requirement of the 
law is satisfied, and that you may not under- 


sponsibility. of the Commissioner of Motor 
Vehicles to determine the question. He 
said, “It follows, therefore, in our opinion, 
that if the papers filed with your Department 


take to determine whether in a given case 
the servant was acting within the scope of 


‘ 
his employment.” Opinion of the Maryland 


Attorney General. May 23, 1947. PERI 
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The Department of Justice Says: that 
When he spoke to the Florida Association of Insurance Agents at their the p 
annual meeting at St. Petersburg, Mr. Gorman, special assistant to the Attorney prop 
General of the United States, advised them to regard closely their activities and mobil 
to.attempt.to ascertain whether practices permitted arrested or promoted competi- years 
tion. He explained the manner in which organizations of agents could operate defec 
outside the condemnation of the Sherman Act. The essence of his message was dents 
that cooperation for the sake of the elimination of waste and expense, in contra- ciatto 
distinction to operations that hamper the free operation of the insurance market, auton 
was permissible. He commented upon the various types of regulatory legislation seem: 
that were being considered by the various states and merely offered a hope that thirty 
that the outcome would be for the best. . com 
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Over 
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Growing Miners’ Welfare Fund in pl 


natio 
The fund that has been accumulated by the United Mine Workers under a level: 
levy of five cents a ton on mined soft coal under a contract secured to them by drive 
John L. Lewis amounts to some $22,000,000 after eleven months of existence. This ninet 
is the largest welfare fund ever put together in such a short space of time. Already, mile- 
$1,000 has been paid out to dependents of mine workers who lost their lives at resul 
their work. The question is arising under the Taft-Hartley Bill as to whether prop 
the fund can be kept just as it is with control in the hands of the union. 
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Iowa has also joined the parade by enacting a financial responsibilty law. As 
in other states, this law provides that an automobilist involved in an accident writs 
in which the property damage involves more than $50, or in which there is per- hend 
sonal injury or death, must guarantee his ability to pay, or lose his license until Yor! 
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PERIODIC EYE EXAMINATIONS 
ADVOCATED FOR MOTORISTS 


The relation of vision to highway safety 
was discussed recently at the New York 
State Optometric Association’s convention. 
That state’s optical tests were criticized as 
being “ineffective” and given under anything 
but “proper and ideal conditions.” The fact 
that vision changes and depreciates with 
the passing of years was discussed, and the 
proposal was made that the vision of auto- 
mobile drivers be re-examined every five 
years with a view to correcting eyesight 
defects—“a basic cause of highway acci- 
dents.” Dr. Seward, president of the asso- 
ciation, declared: “The fact that millions of 
automobile drivers have subnormal eyes 
seems to have been largely overlooked. At 
thirty years, thirty-nine percent have short- 
comings in sight, and at forty years nearly 
half of the drivers have impaired vision. 
Over forty, eyesight fails rapidly. Certainly 
some attention should be given to these facts 
in planning to push vehicle speeds on the 
nation’s highways far above their pre-war 
levels, You cannot put millions of 
drivers with forty-mile-an-hour eyes into 
ninety-mile-an-hour vehicles on fifty-five- 
mile-an-hour highways without disastrous 
results.” A test for night driving was also 
proposed, 


SAVINGS BANK 
LIFE INSURANCE SCORED 


Mr. Hirst, New York City attorney and 
counsel for the New York State Life Under- 
writers Association, recently scored savings 
bank life insurance, as it operates in New 
York State, as “fraud by statute.” His refer- 
ence was to Banking Law, Section 264, 
which states that the banking department of 
the savings institution is liable only for bank- 
ing liabilities and the insurance department 
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is liable only for insurance liabilities. He 
pointed out that this is a fraud to insureds 
and prospective insureds, who assume that the 
bank stands behind the insurance, whereas, 
in reality, a savings bank has to put up only 
$20,000 in order to engage in the insurance 
business. It had been intended to require a 
statement on the bank insurance policy to 
the effect that bank assets are applicable 
only to bank obligations; but when bank in- 
surance was placed under the banking de- 
partment of the State of New York, the 
provision was omitted from the policies. 
“Until the savings banks reinstate this pro- 
vision in the statute nobody talking for sav- 
ings bank life insurance has any right to 
talk about honesty, integrity or misrepre- 
sentation on the part of the system’s oppo- 
nents,” Mr. Hirst declared. 


CATASTROPHE DANGER 
IN GROUP LIFE INSURANCE 


At the recent meeting of the Actuarial 
Society of America it was brought out that 
the Texas City disaster has taught the 
danger of the catastrophe hazard in the 
writing of group life insurance, and the ne- 
cessity of accumulating contingency reserves 
or being reinsured. It was stated as a fact 
that the Monsanto plant, which was modern 
in every detail, was not engaged in a danger- 
ous occupation; yet an explosion in a ship 
berthed nearby caused a tremendous death 
toll among working employees and inde- 
pendent contractors, and group life insur- 
ance claims in excess of a million dollars. 
It was felt that such a catastrophe could 
happen anywhere on any kind of risk, gilt- 
edged or not. Mr. Hohaus, actuary of the 
Metropolitan Life, declared: “This, in turn, 
calls for a continuation of a long-range con- 
servative policy for group insurance, irre- 
spective of competitive pressure and the 
unhealthy optimism it so often breeds.” 
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FAVORABLE EFFECTS 
OF CANADIAN WAR MORTALITIES 





It has been reported that the general 
effect of war mortalities on Canadian life 
insurance companies has been considerably 
more favorable than was contemplated. An 
inspection of the records of some typical 
companies indicates that while 1944, the 
peak year of World War II, produced higher 
losses than the peak year of World War I, 
the over-all picture of the later year was 
more favorable than that of the earlier. 
This has been attributed to several causes. 
In the first place, in 1944 the death rates in 
some areas were lower than contemplated. 
Then again, the average age of combatants 
was higher, thus decreasing the number 
actually exposed to the hazards of war. 
Canadian companies permitted new policy- 
holders during the war to cover the war 
hazard by the payment of an additional 
premium. The over-all experience on these 
risks has been so favorable that many com- 
panies already have seen fit to refund a con- 
siderable part of the additional premium. 
Henry F. Gundy, assisting underwriting 
officer of the Sun Life of Canada, made the 
general observation that “the mortality ex- 
perienced in the recent war was considerably 
less in total than that of the 1914-18 war. 
Another war will undoubtedly exhibit its 
own particular hazards. In both world 
wars the civilian population of Canada has 
been notably free of exposure to the hazards 
of war, but present indications point to a 
reversal of this condition in the event of 
another conflict.” 


RADAR AS SAFETY DEVICE 





A device designed to curb a large per- 
centage of commercial airline crashes was 
demonstrated recently by Howard Hughes, 
airplane designer and airline stockholder. 
The demonstration was given to a group of 
correspondents. The device is relatively 
small and operates in the cockpit of the 
plane. When the plane is within 2,000 feet 
of an obstacle, yellow lights flash and a 
horn sounds; and when within 500 feet of 
the obstacle, a red light appears. The 
safety device was demonstrated in a Con- 
stellation, and Hughes said that within the 
next four weeks it would be installed in 


all planes of the line of which he is a ma- 
jority stockholder. He contends that most 
crashes occur when pilots who have drifted 
off their course determine by their altimeter 
alone that they have sufficient altitude to 
clear any obstacles in the path on their 
regular run, 


AF of L TO PROMOTE 
SOCIAL WELFARE 





Officials of the American Federation of 
Labor have announced their intention to 
promote, on a national scale, matters affect- 
ing the social and human welfare. Among 
other matters that will receive their sup- 
port will be the President’s Health Bill, 
which Senator Taft says will be killed for 
the remainder of this session, low-cost hous- 
ing projects, extension of the old-age bene- 
fit program and federal subsidization of 
public education. This move into the fields 
of politics is termed a “modernization” 
measure and departs from the old policy of 
refusing to follow the lead of the CIO. In 
the words of leaders “We must get behind 
health insurance, better housing, broader 
social security and old-age benefits, and 
other things of which liberal-minded people 
are thinking.” This is said to be their re- 
action to their defeat in the campaign that 
they recently waged for the defeat of the 
Taft-Hartley Bill. Moving a membership 
of 7,000,000 to action should presage inter- 
esting developments in our political arena. 


POOL STILL ABSORBS 
SUBSTANDARD RISKS 


It is well known that there were many 
substandard risks on the books of the two 
casualty companies that have recently ex- 
perienced financial difficulties. However, 
when the policies of these companies were 
voided by order of the insurance depart- 
ments of the respective domiciliary states 
concerned, the risks were not thrown on 
the open market to become a hazard to one 
or two sound companies. Instead, they were 
placed in the pool of substandard risks that 
are regularly assigned to participating com- 
panies. These are of sufficient number to 
permit a spread of losses that do not operate 
adversely against any one carrier that is in 
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sound condition. The number of risks in 
pools are still, we are informed, a small 
proportion of all the vehicles registered in 
the states in which they operate. 


INSURANCE MORATORIUM 
TO BE EXTENDED? 





We note with interest that on June twenty- 
sixth, Senator McCarran proposed in the 
Senate that Public Law 15 be extended to 
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been predicted from certain sources for 
some time although it was never stated on 
whose behalf such action would be taken. 
While a large majority of states have enacted 
new rate regulatory legislation during the 
recent legislative season, several states con- 
spicuously neglected to take such action. 
An extension of the moratorium would be 
a boon to the industry in the light of such 
inaction. Likewise, it would afford an op- 
portunity to discover some of the bugs in 
the already enacted legislation as well as to 
recruit the necessary personnel and set up 


June 30, 1948. The matter was referred to 
the Committee on the Judiciary and on July 
1, it was ordered reported. This action has 


the machinery. After all, in many states, 
regulation means a radical about-face. 
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A Forecast? 


When he spoke before the Insurance Brokers’ Association of New York, Inc., 
Attorney General Clark expressed himself on the subject of the regulatory 
machinery that various states are presently setting up. He declared: “The extent 
to which the States shall regulate insurance practices is, of course, one for their 
own determination, The right course, however, is one that which will preserve 
the delicate balance between sound insurance practice and freedom for 
competition. Other courses may invite the peril of complete government 
domination. The wrong course would be unfortunate, perhaps tragic. An 
American insurance system fettered by endless and involved regulation must 
inevitably lose its strength and vigor - 


New Tennessee Law Covers Insurer Selection 


The Fair Practices Act, written by Commissioner McCormack, and passed 
by the Tennessee legislature guarantees the right of the purchaser to designate 
the insurer in any automobile financing deal and, by the imposition of a fine, dis- 
courages tie-ups between dealers of financing agencies which ordinarily require 
that they be permitted to select the insurer. 


Michigan's Multiple Line Underwriting Law 


Governor Sigler, of Michigan recently signed a multiple line bill that permits 
fire or casualty companies having a paid-in capital of $1,000,000, or $1,000,000 in 
capital and surplus to write directly or to reinsure any type of coverage except life. 
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What the Courts 
Are Doing 


INSTALLMENT BENEFITS 
MAY OFFER ADVANTAGES 





Experts on National Service Life Insur- 
ance doubtless received a surprise recently 
when the United States Circuit Court of 
Appeals for the Seventh Circuit, speaking 
through Judge Minton, decided the proper 
interpretation of the National Service Life 
Insurance Act (58 Stat. 762-763, 38 U. S. 
C. A., Section 802 (h) (2)). According to 
this interpretation, a beneficiary over thirty 
years of age is entitled to receive 120 equal 
monthly installments the sum total of which 
equals the tace amount of the policy plus 
interest, regardless of the schedule of pay- 
ments calculated by the Veterans Adminis- 
tration and appearing in its regulations. The 
court also approved the receipt of the iden- 
tical amount by the beneficiary, who lived 
beyond the 120 months, every month until her 
death. The court was divided two to one 
in the case of Zazove v. U. S., 12 CCH Lire 
CASES 632. 


Facts of Case 


While the question of whether this deci- 
sion did violence to the expressed intention 
of Congress and, if so, how much, may well 
hinge upon a subsequent appeal to the United 
States Supreme Court, a history of the case 
is essential to proper understanding. In 
substance, the facts were these: Adolph 
Schwartz, a member of the armed forces, 
took out a $5,000 policy naming Mrs. Wil- 
liam (Tillie) Zazove as beneficiary. He died 
in the service. Prior litigation in this case 
had determined that Tillie Zazove was a 
proper beneficiary, and had fixed the amount 
of her recovery as $29.50 per month for 120 
months or, if she lived beyond that time, for 
as long as she lived. This appeal to the 
Circuit Court of Appeals concerned only the 
size of the monthly installment and involved 


a construction of the enabling act and the 
regulations promulgated by the Veterans 
Administration. 

The former reads, “Such insurance shall 
be payable in the following manner: 


“(1) If the beneficiary to whom payment 
is made is under thirty years of age at the 
time of maturity, in two hundred and forty 
equal monthly installments. 

“(2) If the beneficiary to whom payment 
is first made is thirty or more years of age 
at the time of maturity, in equal monthly 
installments for one hundred and twenty 
months certain, with such payments contin- 
uing during the remaining lifetime of such 
beneficiary.” 

Regulation No, 3450 of the Veterans Ad- 
ministration governs the size of installments 
payable under subsection (2) and stipulates 
the amount payable per thousand dollars of 
insurance in accordance with the American 
Experience Table of Mortality, which is 
governed by the age of the beneficiary at 
his last birthday. In the language of the 
court: 

“Under the schedule thus promulgated by 
regulation the Veterans Administration de- 
termined that since the plaintiff-beneficiary 
was fifty-four years of age at the time the 
insured died, she was entitled to a monthly 
installment of $5.90 per thousand dollars of 
insurance, and since the amount of insur- 
ance here involved is $5,000, the total monthly 
installments to be paid her was $29.50. With 
this determination the District Court agreed 
and entered judgment accordingly. From 
this judgment plaintiff has appealed.” 


So Held the Court 


Plaintiff took exception to the use of the 
table indicated, and declared that she was 
entitled to equal monthly installments for 
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120 months certain. She contended that the 
proper way to arrive at the size of the in- 
stallment was the division of the principal 
sum plus interest by the number of install- 
ments certain. By such a method of com- 
putation she would be entitled to $48.08 per 
month. The court adopted this point of 
view and rationalized it on the basis that 
the act was plain and unambiguous, but said 
nothing about equalizing the sum over the 
life expectancy of the beneficiary. In other 
words, it took the position that the formula 
set up by the act and the one set up by the 
Veterans Administration were apposite. 

Quite naturally the possibility of respec- 
tive injustices was dealt with by the court. 
The advantage to the government of the 
death of a young beneficiary, with a long life 
expectancy under the schedule used by the 
Veterans Administration, was _ illustrated. 
Contrariwise, the court demonstrated how a 
young beneficiary gifted with a long life 
expectancy would profit at the expense of 
the government if the plaintiff’s point of 
view were adopted. The court was undis- 
turbed by the latter injustice. There was 
no indication, 1t said, that Congress had not 
intended to be generous to those beneficiaries 
over thirty years of age; nor did it believe 
that it lay in the hands of the Veterans 
Administration to inaugurate an economy 
program. 

At the same time it considered the de- 
fendant’s position that since, by amendment 
of September 30, 1944, a beneficiary was 
permitted an optional form of settlement, 
this was an acceptance by silence of the 
Veterans Administration’s schedule of pay- 
ment. It answered by saying that this was, 
merely as stated, an optional form of settle- 
ment and that no language was used to 
change the authorized method of payment. 
Further, on the subject of adoption by si- 
lence, it said: “Silence must be so compelling 
as to lead to no other reasonable construc- 
tion before we are justified in holding that 
Congress approved an invalid regulation by 
mere silence.” 


Dissenter's Point of View 


In his dissent, Judge Kerner agreed that 
the use of the mortality table by the Vet- 
trans Administration was conducive to in- 
Justice and violative of the spirit of the act, 
but added that the amendment passed in 


1944, referred to above, provided an alterna- 
tive method of payment to the beneficiary; 
thus guaranteeing payment of the full face 
value of the policy. He took no stand on 
whether this amendment was intended as an 
approval by silence of the method used by 
the Veterans Administration in making its 
payments. His dissent, for the most part, 
centered on the fact that the use of the 
plaintiff’s reasoning permitted a violation of 
the spirit of the act, which placed a limit 
of $10,000 on the amount of insurance that 
could be issued to any one person. 


Plausibility of Majority View 


Although we feel that the majority opin- 
ion by no means settles the matter in dis- 
pute and may well provide the basis for 
considerable litigation in the future, we have 
little doubt that it is the better reasoned 
opinion. One would have to spend but a 
short time in the claim files of our leading 
life insurance companies to counteract the 
objection of Judge Kerner and discover 
many instances where installment payments 
to beneficiaries more than equaled. the face 
amount of the policy. As a matter of fact, 
had Mrs. Zazove lived twenty years after 
she started receiving installment benefits 
under the Veterans Administration regula- 
tions, she would have drawn $7,100. The 
mere fact that a contingency operates to 
extend installment payments longer than 
anticipated, does not actually increase the 
amount of insurance. Very often such a 
contingency is more than overcome by the 
termination of installment payments earlier 
than anticipated. 


Without posing an argument as to the 
propriety of the use of the American Ex- 
perience Table of Mortality by the Veterans 
Administration, its use as a guide is natural 
in the absence of specific instructions as to 
the method of computing the size of monthly 
installments. The lack of a specific pattern 
or rule in the enabling statute made such 
a procedure a natural one. This is not to 
say that the practice has the force or sanc- 
tion of law or that the court’s reasoning was 
incorrect, but merely that a more orderly 
pattern could have been suggested by the 
law. There is nothing incongruous about 
the defendant’s interpretation of the words 
of the statute. All that the statute says is 
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that “such insurance shall be payable... in 
equal monthly installments for one hundred 
and twenty months certain.” No men- 
tion is made of the fact that the sum of the 
total monthly payments should equal the 
face amount ot the policy. 


Nor do we subscribe to the theory that 
the amendment enacted September 30, 1944, 
approved by silence the regulations laid 
down by the Veterans Administration, This 
amendment read: 

“Sec. 6. Section 802 (h) (2) of the Na- 
tional Service Life Insurance Act of 1940 is 
amended by substituting “a colon for the 
period at the end thereof and adding the 
following: ‘Provided, That the Adminis- 
trator, under regulations to be promulgated 
by him, may include a provision in the in- 
surance contract authorizing the insured or 
the beneficiary to elect, in lieu of this mode 
of payment, a refund life income in monthly 
installments payable for such period cer- 
tain as may be required in order that the 
sum of the installments certain, including a 
last installment of such reduced amount as 
may be necessary, shall equal the face 
value of the contract less any indebtedness 
with such payments continuing throughout 
the lifetime of such beneficiary; Provided 
further, That such optional settlement shall 
not be available in any case in which such 
settlement would result in payments of in- 
stallments over a shorter period than one 
hundred and twenty months, nor in any 
case in which payments of insurance install- 
ments have been commenced prior to the 
date of this amendatory Act.’ ” 

Apparently, the court properly said that 
this was an optional settlement which per- 
mitted the Administrator to offer a bene- 
ficiary something a little easier than the 
regulations set up by the Veterans Adminis- 
tration. However, it did not change the 
law. “We do not think that Congress ap- 
proved by silence this invalid regulation of 
the Veterans Administration, the promulga- 
tion of which was a usurpation of legislative 
power on its part. The Veterans Adminis- 
tration had equalized the monthly install- 
ments, not by using the mathematical 
formula of the statute which divided the face 
value of the policy, plus interest, into 120 
equal installments, but by distributing the 
payments over the life expectancy of the 
beneficiary.” 


Public Policy Argument 


The public policy favoring generosity to 
those beneficiaries over thirty years of age 
is an excellent though unnecessary argument 
for sustaining the decision in the absence of 
specific regulations to the contrary. As the 
court points out, it is not for the Veterans 
Administration to say that Congress did not 
intend to be generous to that group. How- 
ever, the court makes one peculiar observation 
that is definitely obiter dicta and unre- 
lated to the facts of the case: “Or the bene- 
ficiaries might be young widows with small 
children whose ten years of monthly pay- 
ments would end at the most needed time.” 
Whether the payments would last for ten 
years or for life, was not at issue in the case. 
It was conceded, in other language of the 
court, that payments would last throughout 
the beneficiary’s life. The only question at 
issue was whether the regulations adopting 
payments determined by the life expectancy 
of the beneficiary were controlling or the 
payments were to be the face amount of 
the policy divided by 120. However, the 
departure did not influence the case, for all 
of the other reasoning in the case could 
arrive at no conclusion other than the one 
adopted. On the subject of Congressional 
generosity, the court said: “If Congress 
chose to be generous, we know of no rule 
of law that authorizes the Veterans Admin- 
istration to inaugurate an economy program. 
Even if Congress passed the Act unwisely, 
we know of no authority in law that author- 
izes the Veterans Administration, or even 
the courts, to correct it. Congress is the 
judge of its own wisdom limited only by the 
Constitution. The generosity of Congress 
to veterans has never been admitted, offi- 
cially, to be unwise.” 


Clarifying Legislation Needed 


Whatever faults may lie with the decision 
as handed down, it can never be termed a 
piece of judicial legislation. The court merely 
looked at the controlling statute, and re- 
duced the words “equal monthly install- 
ments” to the lowest common denominator. 
Had it given the regulations used by the 
Veterans Administration the force of law, 
it might have been rightly accused of fault. 
The case may well be the source of future 
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litigation, in the absence of a reversal by 
the Supreme Court if an appeal is taken, or 
in the absence of further enlightening Con- 
gressional action. If for no other reason 
than to avoid tuture expensive litigation, and 
certainly not to curtail the additional bene- 
fits of such a decision to the beneficiaries 
of veterans, it would seem to be an excellent 
opportunity for more specific legislation— 
for Congress to enact into law the method 
of arriving at the amount of the payment 
to be made, The court, in this case, has de- 
termined a rule that is to be applied; the 
result reached is pleasant, if not too shock- 
ing. But it will probably be argued, and 


possibly may be decided contrariwise in other 
Circuit Courts of Appeals, until the United 
States Supreme Court hands down a deci- 
sion. It is with the idea of avoiding such 
conflicts that we endorse clarifying legis- 
lation. This would not necessarily mean the 
adoption of the American Experience Table 
of Mortality tor such cases. As a matter of 
fact, such legislation might be very unpop- 
ular. And Congress would not endorse such 
a program in the year of a national] election 
—most certainly not 
many more popular optional forms. 


[The End] 


when there are so 


Accident and Health Insurance as a Subterfuge 


Texas insurance officials report that some loan sharks are getting around 


usurious interest laws by forming their own insurance companies. 


One instance 


was reported where two students had had to sign a $1,000 note to borrow $700 to 


buy a car. 


In addition to the $700 they paid for automobile insurance, conversion 
insurance, a charge for interest and $150 tor accident and health insurance. 
company refused to deliver the latter policy upon request. 


The 


Such coverage would 


ordinarily have cost $25. This practice is estimated to be the result of too loose 


requirements for the formation of accident and health companies. 


Standard Rates To Include Premium Waiver Disability 


We read that one of the leading life insurance companies has recently an- 


nounced that it will include the premium waiver disability provision in all policies 
issued at standard rates, including those with an additional premium for aviation 
activity, without a limit. In the case of outstanding policies, written at standard 
rates, without the provision because the total insurance exceeds $100,000 they 
may be submitted for inclusion of the provision at no additional premium, except 
where the insured is in excess of sixty years. 


Contemplate Doctor Insurance in Ontario 


A policy providing for doctor insurance in all conceivable situations, within a 
hospital and out, is contemplated by the Ontario Medical Association. It is to be 
available at a moderate premium. It will be possible for one to select one’s own 
doctor. It is anticipated that it will be provided on a group basis, whereby the 
doctor’s services will be available to members of an employee’s family as well 
as to the employee himself. 
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TRUCK MERCHANDISE COVERAGE 


(NEW YORK) 


© Merchandise destroyed by fire 
Inactive semi-trailer 





The “motor truck merchandise policy” 
issued to plaintiffs covered the legal liability 


of the insured as a carrier, bailee or ware- 
houseman for loss or damage from specified 
perils to goods or merchandise while loaded 
for shipment or in transit on designated 
motor trucks and trailers. Plaintiffs’ semi- 
trailer caught fire, and the merchandise 
therein was destroyed. The semi-trailer had 
not been on active runs for ten months and 
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had no license. It was used only to store 
shipments until the merchandise therein 
was picked up by an active tractor or trailer. 
The court concluded that the semi-trailer 
was not covered by the policy at the time of 
the loss since it was nothing more than a 
place of storage. The fact that it was one 
of the trailers mentioned in the policy as one 
of the structures covered, was of no weight. 
At the time the policy was written, the 
trailer was actually used in the transporta- 
tion of goods; but at the time of the fire it 
had been withdrawn from service and was 
nothing more than a warehouse or loading 
platform. However, a different question 
would had been presented if the trailer were 
in active service and idle only temporarily, 
while waiting to be connected to a tractor. 
Plaintiffs’ complaint was dismissed.—Story 
et al. v. National Union Fire Insurance Com- 
pany of Pittsburgh. United States District 
Court, Southern District of New York. 
April 10, 1947. 27 CCH AUTOMOBILE CASES 
716. 

Timen & Heller, Lawrence S. Timen, for 


Plaintiffs. 
Weintraub & Fass, for defendant. 


SHARE-THE-RIDE PROGRAM 
NO JOINT ENTERPRISE 


(MISSOURI) 


e Pedestrian injured 
Stepping into path of car 
Employer’s liability 


To promote the convenience of its em- 
ployees in obtaining additional gas rations 
and to comply with government regulations, 
defendant operated an employees’ service 
bureau, which through the employees con- 
tacted share-riders, provided tire-inspection 
service, accepted applications for additional 
gas rations, took applications to the rationing 
office and delivered the additional gas 
coupons to share-ride car operators. Ful- 
Stone was one of the share-ride car opera- 
tors. He selected his own passengers, made 
his own agreements with riders as to the 
compensation for transportation and _ se- 
lected his own route. On his way home 
trom work with a car full of share-riders, 
Fulstone struck plaintiff, who stepped into 
the path of the car from the edge of the 
highway. Suit was brought against defend- 
ant company on the theory that it was en- 
gaged in a joint enterprise with Fulstone. 


Joint enterprise can arise only by agree- 
ment between the parties to the venture. 
The agreement must include an understand- 
ing to engage in and carry out a single 
business enterprise for joint profit, for which 
purpose the members combine their prop- 
erty, money, effects, skill and knowledge, 
and have joint control over the subject 
matter and property. Defendant met none 
of these requirements. The establishment 
and operation of share-ride transportation at 
defendant’s plant did not originate by 
agreement between defendant, Fulstone and 
other share-ride drivers. It resulted solely 
from a mandate of the government based 
upon a necessity to conserve gasoline. The 
use of automobiles was purely voluntary on 
the part of the employees. Defendant de- 
rived no income, hence no profit, from the 
operation of the Fulstone automobile. Judg- 
ment was entered for defendant—McElwee 
v. Curtiss-Wright Corporation. United 
States District Court, Eastern District of 
Missouri, Eastern Division. Filed February 
18, 1947. 27 CCH AvutTomosiLe CAseEs 444. 

Leo F. Laughren, 722 Chestnut Street; Victor 


A. Wallace, 812 Olive Street, St. Louis, Mis- 
souri, for Plaintiff. 


Evans & Dixon, 818 Olive Street, St. Louis, 
Missouri, for Defendant. 


TRUCK MOVED 
BY UNAUTHORIZED EMPLOYEE 


(OHIO) 
e Insurer’s liability 
Theft coverage 
“Larceny” construed 





Plaintiff's driver had parked the insured 
truck four or five feet from the curb in order 
to repair a blown-out tire. He was accom- 
panied on the trip by a co-employee, a minor 
named Lewis, who was unable and un- 
licensed to drive motor vehicles. While the 
driver was away from the truck securing 
the necessary tools to repair the tire, Lewis 
attempted to move the truck closer to the 
curb. He applied too much pressure to the 
gas feed, and the truck hit the curb, cut 
through a field and collided with a house. 
Plaintiff sought recovery under a national 
standard automobile policy issued by de- 
fendant, which provided coverage for loss of 
or damage to the automobile caused by 
larceny, robbery or pilferage. 
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Plaintiff insisted that Lewis had no right 
on the truck and that his sole duty was to 
shine shoes on a commission basis at plain- 
tiff’s pressing club. Lewis and the driver 
testified that Lewis had been sent with the 
driver on this and prior occasions to make 
certain that merchandise was not stolen from 
the truck while the driver was making de- 
liveries. The trial judge properly charged 
the jury that larceny consisted of the taking 
of someone else’s personal property without 
authority and with the intent to use that 
property solely for one’s own benefit. 
Lewis’ undisputed testimony was that he 
had intended to bring the truck closer to 
the curb. “Clearly,” the court concluded, 
“such evidence was insufficient to warrant 
a finding that Lewis was guilty of theft or 
larceny of plaintiff's truck.” Judgment for 
the insurer was affirmed.—Dickerson vy. 
Emmco Insurance Company, Inc. Ohio 
Court of Appeals, Seventh District. April 
13, 1945. 27 CCH Avutomosite Cases 451. 

W. M. Howard, Youngstown, Ohio, for Plain- 
tiff, Appellant. 


Stephens & Young, Youngstown, Ohio, for 
Defendant, Appellee. 


TRESPASSING TRUCK RIDER 


INJURED 





(OKLAHOMA) 


@ Owner-employer’s liability 
Instruction to jury 


A waitress in an Oklahoma City restaurant 
frequented by truck drivers accepted a 
driver’s invitation to accompany him on a 
trip to Dallas, where she had a sister whom 
she wished to visit. About forty miles out- 
side of Oklahoma City, the driver failed to 
make a turn in the road and the truck over- 
turned. The driver had been instructed by 
his employer not to carry any riders, and 
the truck bore a “No Riders” sign on the 
windshield, The jury returned a verdict in 
favor of the girl against the truck driver’s 
employer and the insurer of the truck. De- 
fendants appealed. 

Defendants complained of an instruction 
which charged that the owner-employer was 
liable as a matter of law if the jury found 
the truck driver guilty of ordinary negli- 
gence which proximately contributed to the 


girl’s injury. The instruction was based on 
Section 308, 47 OSA, which provides that 


an owner who knowingly permits a motor 
vehicle to be operated by an unqualified person 
is to be held civilly liable as a joint tort- 
feasor. However, in this instance, the owner 
had no knowledge of the fact that the truck 
driver’s license to operate a motor vehicle 
in Oklahoma had been removed because of 
a drunken-driving conviction. 


The higher court was of the opinion that 
the giving of the instruction constituted 
error. The rule that the owner of a vehicle 
driven by an employee is liable for damage 
to a trespasser only if the injury is the result 
of wanton or gross neglect, has been some- 
what modified in Oklahoma. It has been 
held that when a driver once discovers a 
trespasser in a position of peril, he thereafter 
has a duty to exercise ordinary care to avoid 
injuring the trespasser, and that failure then 
to exercise ordinary care to prevent injury 
to the trespasser constitutes willful or 
wanton negligence The court should have 
instructed the jury in substance that defend- 
ants would be liable only for damages re- 
sulting from wilful or wanton acts of 
negligence on the part of the driver, but 
that failure on his part to exercise ordinary 
care to avoid injury after discovering the 
trespasser in a position of peril would con- 
stitute willful or wanton negligence. Judg- 
ment for plaintiff was reversed and the 
cause remanded for a new trial.—Willingham 
et al. v. Panick, etc. United States Circuit 
Court of Appeals, Tenth Circuit. May 7, 
1947, 27 CCH Avurtomosite CAsEs 430. 


Clayton B. Pierce, for Appellants. 
Draper Grigsby, John F. Eberle, for Appellee. 


GARAGE EMPLOYEE 
IS BORROWED SERVANT 


(NEW HAMPSHIRE) 


e@ Declaratory judgment 
Omnibus clause 
Garage exclusion 





Mrs. Cannon drove the family car into the 
city. While there, she went to the garage 
of defendant Mudgett and asked an em- 
ployee to drive her to the school and then 
take the car back to the garage to be greased. 
On the way back to the garage. the employee 
was involved in an accident in which de- 
fendants Hutchinson were injured. The 
insurer sought a declaratory judgment to 
determine whether it was obligated to de- 
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fend the actions brought against the garage 
employee. The omnibus clause provided 
coverage as follows: “The unqualified word 
insured ... includes not only the named in- 
sured, but also any person while using the 
automobile and any person or organization 
legally responsible for the use thereof . 
provided ... that the actual use is with the 
permission of the named insured.” Omni- 
bus coverage did not apply to “any person 
or organization or to any agent or employee 
thereof operating an automobile repair shop, 
public garage, sales agency, service station 
or public parking place with respect to any 
accident arising out of the operation thereof.” 

The “borrowed servant” doctrine was con- 
trolling. The court stated the doctrine as 
follows: “When one person lends his servant 
to another for a particular employment, the 
servant, for anything done in that particular 
employment, must be dealt with as the servant 
of the man to whom he is loaned although 
he remains the general servant of the person 
who loaned him.” The insurer was not re- 
lieved of liability by virtue of the garage 
exclusion to the omnibus coverage, since 
the employee was acting as the servant of 
the owner at the time of the accident. Judg- 
ment was entered for defendants —Indemnity 
Insurance Company of North America v. 
Cannon, Jr., et al. New Hampshire Supreme 
Court. May 6, 1947. 27 CCH AUTOMOBILE 
Cases 376. 

Devine & Millimet, for Plaintiff. 


Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant Cannon, Jr. 


Murchie & Murchie, for Defendant Mudgett. 
Robert W. Upton, for Defendants Hutchinson. 


LOSS OF SOLDIER'S SERVICES 


(CALIFORNIA) 


e Government’s action 
Tortfeasor’s liability 





A soldier was struck and injured by a 
truck of the Standard Oil Company of 
California while he was crossing a street 
intersection in Los Angeles. At the govern- 
ment’s expense he was hospitalized, and his 
soldier’s pay was continued during his dis- 
ability. Upon payment of $300, the soldier 
released the company and the truck driver 
from liability, and the government brought 
an action against the tortfeasors to recover 
the amounts expended for hospitalization 
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and soldier’s pay. The theory advanced as 
the basis of the tortfeasors’ liability was the 
interference with the government-soldier 
relationship and the resulting loss of the 
soldier’s services to the United States. The 
government prevailed in the District Court 
on the theory that the government-soldier 
relationship was analagous to that of master 
and servant, and that, therefore, the govern- 
ment has a cause of action for the loss of a 
soldier’s services. The United States Circuit 
Court of Appeals, Ninth Circuit, reversed 
[INSURANCE LAw JouRNAL, April, 1946, page 
231], on the grounds that the government- 
soldier relationship was not within the scope 
of Section 49 of the California Civil Code 
and, secondly, that the government was not 
a “master” and the soldier was not a “servant” 
within the meaning of the Code section. 

The United States Supreme Court, im- 
pressed with the novelty and importance of 
the question, granted certiorari. The high 
tribunal agreed with the government’s view 
that the creation or denial of such liability 
was not a matter to be determined by state 
law. The court stated: “Perhaps no rela- 
tionship between the Government and a citizen 
is more distinctively federal in character 
than that between it and members of its 
armed forces. To whatever extent state law 
may apply to govern the relationships be- 
tween soldiers or others in the armed forces 
and persons outside them or nonfederal gov- 
ernment agencies the scope, nature, legal 
incidents and consequences of the relation- 
ship between persons in service and the Govern- 
ment are fundamentally derived from federal 
sources and governed by federal authority. 

Since also the Government’s purse is 
affected, as well as its power to protect the 
relationship, its fiscal powers, to the extent 
that they are available to protect it against 
financial injury, add their weight to the mili- 
tary basis for excluding state intrusion. .. . 


“We have not here simply a question of 
creating a new liability in the nature of a 
tort. For grounded though the argument is 
in analogies drawn from that field, the issue 
comes down in final consequence to a ques- 
tion of federal fiscal policy. . . . Whatever 
the merits of the policy, its conversion into 
law is a proper subject for congressional 
action, not for any creative power of ours. 
Congress, not this Court or the other federal 
courts, is the custodian of the national purse. 
... Exercise of judicial power to establish 


VUVEUDUNTETUEVENEALEUPAV EMEA AU APEO LT UEN EGE TUTTE ETE ENA 


PAGE 621 





TULLMAN) TTT PTT 


the new liability would be intruding within 
a field properly within Congress’ control and 
as to a matter concerning which it has seen 
fit to take no action. . . . Until it acts to 
establish the liability, this Court and others 
should withhold the creative touch.” Judg- 
ment for defendants was affirmed.—The 
United States of America v. Standard Oil 
Company of California et al. United States 
Supreme Court. June 23, 1947. 27 CCH 
AUTOMOBILE CAsEs 811. 

George T. Washington, John F. Sonnett, 
Frederick Bernays Wiener, Paul A. Sweeney, 


Emery Cox, Jr., Bonnele Phillips, Jane A. 
Parker, for Petitioner. 


Jennings & Belcher, 808 Security Building, 
Los Angeles 13, California, for Respondents. 


WORKMAN 
KNOCKED FROM LADDER 


(MISSOURI) 
e Employee moving car 
Respondeat superior 
Scope of employment 


In tuck pointing the brick wall of defend- 
ants’ foundry building, plaintiff’s ladder was 
placed about one-half inch to the left of an 
automobile parked about ten inches from 
the wall. The automobile belonged to one 
Piva, a molder in defendants’ shop. It was 
necessary that the automobile be moved so 
that plaintiff could continue his work, and 
a foreman told plaintiff that he would have 
Piva move the car. While plaintiff was on 
the ladder, Piva came out of the foundry, 
released the brakes and let the car coast 
down the slope. The front bumper of the 
car came into contact with the ladder, which 
was knocked over, and plaintiff was injured. 

Piva used his automobile in going to and 
from his work. It was not used in any 
work for his employers. Moving the car 
was not work of the nature, class or kind 
for which Piva was employed. The fact 
that the car had been moved for his employ- 
er’s benefit was not, in itself, determinative 
that the act was in the scope of the employ- 
ment. It was the court’s opinion that Piva 
had temporarily suspended the performance 
of the duties of his employment to attend 
to his personal responsibility for his own 
automobile. Because of the relationship of 
invitor and invitee, plaintiff argued that de- 
fendants had a duty to protect plaintiff from 


the wrongful conduct of its employees even 
though the act was committed outside the 
scope of employment. But plaintiff's injury was 
not due to the unsafe condition of defend- 
ants’ premises or to any defective appliance, 
and it was not shown that defendants had 
been negligent in the exercise of ordinary care 
to furnish competent and law-abiding em- 
ployees. The order granting plaintiff's mo- 
tion for a new trial was reversed and the 
cause remanded with directions to reinstate 
the verdict and judgment for defendants, 
—Oganaso v. Mellow et al., d.b.a. Liberty 
Foundry Company. Missouri Supreme Court, 
Division One. April 21, 1947. 27 CCH Avto- 
MOBILE CAsEs 349, 

Green, Henry & Evans, 314 North Broadway, 
St. Louis, Missouri, for Defendants, Appellants. 


Hay & Flanagan, E. D. Franey, 506 Olive 
Street, St. Louis, Missouri, for Plaintiff, Re- 
spondent. 


TRUCK 
ACCESSIBLE TO DRUNKEN SON 


(ARKANSAS) 


@ Respondeat superior 
Scope of employment 


Plaintiffs were injured in a collision of the 
automobile in which they were riding and 
defendant’s truck, which was parked on the 
highway. When the collision occurred, 
Charlie Boy Thompson was in a drunken 
stupor under the steering wheel. Charlie 
Boy was an habitual drunkard and a cripple. 
His father, Oat Thompson, was employed 
by defendant and was in charge of harvest- 
ing defendant’s rice crop. He kept the truck 
at his home and had access to and was in 
charge of the truck at all times, both day 
and night. The theory upon which recovery 
from defendant was sought, was the negli- 
gence of defendant’s servant, Oat Thompson, 
in leaving the truck accessible to his son when 
he should have known that his son would 
drive the truck while intoxicated. 


Before a master may be held liable for 
the negligent act of his servant, such act 
must be within the scope of the servant's 
employment. There was nothing in the 
complaints from which it could be deduced 
that either granting such permission by Oat 
Thompson or making the truck accessible 
to Charlie Boy was within the scope of 
Oat’s employment. An automobile is not 
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an inherently dangerous instrumentality. 
Hence, no liability could be imputed to de- 
fendant merely because he or his servant 
did not take precautions to prevent the im- 
proper use of his truck by an unauthorized 
and incompetent person, The lower court 
properly sustained demurrers to the com- 
plaints —White v. Sims. Arkansas Supreme 
Court. April 14, 1947. 27 CCH AUTOMOBILE 
Cases 338. 


W. M. Lee, for Appellant. 


J. J. Secreeton, Cooper 
Thweatt, for Appellee. 


Thweatt, John D. 


CAR STOLEN 
FROM OPEN GARAGE 


(TEXAS) 
e Garage owner’s liability 
Limitation of liability 
Ordinary care 





Inside defendant's open automobile garage 
and parking station building, about fifty feet 
from the entrance and hanging from the ceil- 
ing in plain view, was a large sign reading, 
“Garage closes at 7:30 P. M. Cars left after 
this at owner’s risk.” Another sign warned 
that the owner would not be liable for loss 
by fire, storm or theft. Around four o’clock 
in the afternoon plaintiff drove his automo- 
bile to the garage entrance and delivered it 
to an attendant for storage. The attendant 
gave plaintiff a claim check. Plaintiff put 
it in his pocket without reading it and walked 
away from the garage without observing 
the signs. The claim check bore a statement 
that the garage owner was not responsible 
for d(amage by fire, theft, storm or accident, 
or for articles left in the car. As was cus- 
tomary when cars were in storage at the 
closing hour, the garage owner placed the 
key to the ignition lock of plaintiff’s car 
over the sun visor and left a note instructing 
plaintiff where to place the fee. During the 
night the automobile was stolen from the 
garage and damaged. Plaintiff charged de- 
fendant with lack of ordinary care in failing 
to have an attendant on duty and in failing 
to have the garage space enclosed to prevent 
Strangers from entering. The jury found 
for plaintiff. The reviewing court reversed 
and rendered judgment for defendant, a 
majority of the court holding that the evi- 
dence, as a matter of law, acquitted defendant 
of actionable negligence. 


The majority opinion stated that defendant 
had a legal right to operate an open garage 
and in doing so to limit his liability by con- 
tract for damage occasioned by theft. The 
condition of the premises was open to plain- 
tiff, and could have been seen by casual 
observation or the asking of questions. The 
fact that he had failed to read the limitation 
of liability on the stub or to observe the 
signs, did not excuse him from culpable 
assumption of the risk of defendant’s omis- 
sion to secure the premises from thieves. 
Subsequently, the court sustained plaintiff's 
motion for rehearing, concluding that de- 
fendant owed plaintiff’s property some measure 
of protection, and that it became a question 
of fact, determinable by court or jury, whether 
the safeguards extended by defendant during 
the entire period of bailment were commen- 
surate with his continuing duty to exercise 
ordinary care.—Ablon, d.b.a. Republic Garage 
v. Hawker. Texas Court of Civil Appeals, 
Fifth Supreme Judicial District, Dallas. De- 
cember 20, 1946. 27 CCH AUTOMOBILE 
CAsEs 407. Rehearing granted, January 24, 
1947. 27 CCH AuTomosiLe Cases 566. 

Emil Corenbleth, Sam Passman, 
Texas, for Defendant, Appellant. 


Bailey & Milam, Dallas, Texas, for Plaintiff, 
Appellee. 


Dallas, 


EMPLOYEE 
OR INDEPENDENT CONTRACTOR? 


(CALIFORNIA) 


e@ Licensed contract hauler 
Rear-end collision 
Respondeat superior 


Appellants, wholesale produce dealers, 
maintained a packing shed at Coachella un- 
der the supervision of appellant Kelly and 
a place of business at San Francisco. Kelly 
asked Gonzales, a contract hauler who did 
most of the hauling for appellants, to take 
600 sacks of onions from Coachella to San 
Francisco. Gonzales informed Kelly that 
he did not have an adequate truck available, 
but that Hernandez, who had been helping 
Gonzales haul produce to market, had a big 
truck available and that he would send Her- 
nandez to see him. Kelly made an oral 
contract with Hernandez to haul the onions 
to San Francisco for the agreed sum of 
seventy-five cents per sack, payable when 
he returned to Coachella. En route to San 
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Francisco, Hernandez drove into the rear- 
end of a forward vehicle, injuring plaintiffs, 
who recovered judgments against Hernandez, 
Kelly and the wholesale produce dealers in the 
trial court. Gonzales was granted a nonsuit, 
The wholesale produce dealers and Kelly 
appealed, contending that Hernandez was 
an independent contractor for whose negli- 
gence they were not liable, and that the 
judgment, based upon the doctrine of re- 
spondeat superior, lacked evidentiary support. 

The court agreed with the appellants. 
Hernandez, a contract hauler licensed by 
the Railroad Commission and operating his 
own trucks under the Highway Carriers 
Act, was engaged to haul the 600 sacks of 
onions to San Francisco for an agreed com- 
pensation of seventy-five cents per sack. It 
was clear that he “rendered service for a 
specified recompense for a specified result, 
under the control of his principal as to the 
result of his work only and not as to the 
means by which such result is accomplished.” 
Judgments against appellants were reversed. 
—Clarke v. Hernandez et al., Giovannini 
et al., Appellants. California District Court 
of Appeal, Third District. April 30, 1947. 
27 CCH AvTOMOBILE CAsEs 659. 

Ray W. Hays, John Langer, J. C. Simpson, 
for Appellants. 


C. Ray Robinson, Samuel V. Cornell, Mar- 
garet A. Flynn, for Respondent. 


““AUTHOR OF HIS OWN DEATH"’ 


(LOUISIANA) 
@ Disabled truck-trailer on highway 
Rear-end collision 
Radius of headlights 





A loaded truck and trailer unit belonging 
to defendant’s insured was traveling along 
the highway at night. One of the trailer’s 
right rear wheels came off, a tire blew out, 
and the unit became disabled. The driver 
placed burning flares in the highway in front 
of and behind the disabled unit, and sent for 
help. The decedent’s automobile crashed 
into the rear end of the disabled trailer with 
such force that the automobile was virtually 
demolished and both the decedent and his com- 
panion were killed. There were no eye- 
witnesses to the collision. 

Declared the court: “In Louisiana, one 
who runs his automobile into a standing 
object on the highway is hard pressed, in 


the absence of exceptional circumstances, 
to make a case for damages against the 
person leaving the object in the highway, 
It is the rule that drivers must keep their 
vehicles under such control as to be able 
to bring them to complete stop within the 
range of their vision, and at night, within 
the distance in which their headlights project. 
Moreover, it is the duty of a driver to 
keep a lookout, and he will be presumed in 
case of accident to have seen what he should 
have seen in the performance of his duties.” 
‘There were no exceptional circumstances 
before the court. The truck and trailer 
were on the proper side of the road, which 
was level for several hundred feet in both 
directions; flares had been placed; and the 
unit did not create a deceptive obstruction. 
The conclusion was inescapable that the 
decedent was the “author of his own death.” 
The verdict of the jury for plaintiff was not 
supported by the evidence, and judgment 
for plaintiff was reversed.—Car & General 
Insurance Corporation, Ltd., United States 
Branch v. Thibault et al. United States 
Circuit Court of Appeals, Fifth Circuit. May 
23, 1947. 27 CCH AvuTomopsiLe Cases 594. 
William A. Porteous, Jr., New Orleans, 
Louisiana, for Appellant. 


Calvin E, Hardin, Jr., Kermit B. Guidroz, 
Baton Rouge, Louisiana, for Appellees. 


TRUCK DAMAGES 
GRAIN SCALES PLATFORM 


(KANSAS) 
e Cement block knocked over 
Overweighing of scales 
Remoteness of negligence 





Plaintiff, who operated a grain elevator 
and warehouse, was required to keep accu- 
rate scales for weighing grain delivered to 
him for purchase or storage. In order to 
drive correctly upon the scales or scale plat- 
form, it was necessary to drive either straight 
west from the east or straight east from 
the west. Plaintiff's petition stated that 
defendant company’s truck driver backed 
its truck and semi-trailer in a southwest to 
northwest direction across the scales plat- 
form, and in doing so collided with a ce- 
ment platform nearby, knocking a 200-pound 
cement block onto the scales platform. The 
truck driver jammed on his brakes, causing 
the platform and scales to vibrate violently 
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and then backed off the platform. As a 
result, plaintiff alleged, the scales were 
thrown off balance and overweighed ll 
loads for a week thereafter, The petition 
further alleged that the truck driver had 
knowingly concealed the incident. Plaintiff 
sought damages for injuries to the cement 
platform and for overpayments made by 
him for wheat purchased which had been 
overweighed on the scales. Appealing from 
the denial of its motions to strike the alle- 
gations with reference to the second element 
of damages, defendant asserted that the 
second element was too remote to be ac- 
tionable, or, if actionable, plaintiff’s contribu- 
tory negligence in failing to observe the 
condition of his scales was an effective in- 
tervening proximate cause. 

The court was of the opinion that in 
causing the injury the driver doubtless did 
not intend to cause the scales to weigh 
incorrectly; but if that result occurred, he 
should have anticipated that the scales 
might be used with a detrimental result to 
the owner. It could not be said as a matter 
of law that the use of the scales after the 
incident was an efficient intervening cause 
or convicted plaintiff of contributory negli- 
gence. The trial court did not err in deny- 
ing defendants’ motions to strike —Atherton, 
dba. Fose Grain Company v. Goodwin et 
al. Kansas Supreme Court. May 3, 1947. 
27 CCH AUTOMOBILE CASEs 587. 

J. Richards Hunter, Walter F. Jones, R. Y. 


Jones, Jr., Hutchinson, Kansas; Jerry E. Dris- 
coll, Russell, Kansas, for Appellants. 


Clifford R. Holland, Herbert N. Holland, Rus- 
sell, Kansas, for Appellee. 


REALTY SALESMANSHIP 
REQUIRES CAR 





(PENNSYLVANIA) 
¢ Employer’s liability 
Employee’s use of own car 
“Vital importance” test 


The Pleasant Hills Realty Company ad- 
Vertised for “Salesman to sell home sites. 
Car required.” Kartub answered the adver- 
usement and was employed on a commis- 
sion basis to sell suburban lots. He used 
his own automobile in the work, and sup- 
Plied the gasoline, oil and garaging. One 
Morning, after Kartub had been in defend- 
ant’s employ for some eight or ten months, 


he drove to the company’s office to pick up 
some cards containing names of prospects. 
He had an appointment later in the day to 
show a prospect some lots. Discovering 
that he had left at home records which con- 
tained data concerning the prospect, he de- 
cided it was necessary to return to his home 
to pick them up before his appointment 
with the prospective customer. Kartub 
parked his automobile on a steep grade near 
his home, but left it in neutral. Just after 
he had locked the door, the car started 
down the hill, coasted for two blocks, and 
crashed into a parked laundry truck. The 
driver was thrown from the vehicle and 
severely injured. Plaintiff obtained a ver- 
dict against both Kartub and his employer 
in the trial court. The realty company ap- 
pealed from the refusal of the lower court 
to enter judgment n. o. v. in its favor or to 
grant a new trial. 


The court declared: “To hold a master 
legally responsible for the act of a servant 
who is engaged in furthering his master’s 
business and who while doing so _ negli- 
gently uses some instrumentality that car- 
ries him from place to place, it must either 
be proved that the master exercises actual 
or potential control over that instrumental- 
ity, or the use of the instrumentality at the 
time and place of the act complained of 
must be of such vital importance in further- 
ing the business of the master that the 
latter’s actual or potential control of it at 
that time and place may reasonably be 
inferred. The obvious import of the 
rule as thus stated—the test of ‘vital impor- 
tance’ or ‘reasonable necessity’"—is that if 
an employee uses his automobile in further- 
ance of his employer’s business, but pri- 
marily for his own convenience, such use 
being, therefore, a matter of indifference to 
the employer, the latter is not legally re- 
sponsible for the operation of the car; on 
the other hand, an employer cannot evade 
liability, if the automobile is a necessary 
instrumentality for the effective conduct of 
his business, merely because it is the em- 
ployee who himself owns, maintains and 
operates the vehicle.” The verdict was 
amply justified. As Kartub graphically 
testified, prospective purchasers cannot 
easily be induced to ride for miles in trolley 
cars, busses or railroad trains to a suburban 
real estate development and then trudge a 
considerable distance to inspect the site. 
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Judgment for plaintiff was affirmed.—Godz- 
donovic v. Pleasant Hills Realty Company 
et al. Pennsylvania Supreme Court, West- 
ern District. Filed May 26, 1947. 27 CCH 
AUTOMOBILE CASES 723. 

Harold E. McCamey, Dickie, Robinson & Mc- 


Camey, 2415 Grant Building, Pittsburgh, Penn- 
sylvania, for Plaintiff, Appellee. 


J. Thomas Hoffman, 620 Berger Building, 
Pittsburgh, Pennsylvania; David S. Palkovitz, 
208 Kessler Building, McKeesport, Pennsyl- 
vania, for Defendant, Appellant. 


CHARACTER 
OF FAMILY-PURPOSE CAR 


(GEORGIA) 
@ Minor son permitting friend to drive 
Owner’s liability 


Is a father responsible under the family- 
purpose doctrine for injuries resulting from 
the negligence of a third person whom his 
minor son permits to drive, when the son 
remains in the automobile and retains con- 
trol and the vehicle is still being used in 
furtherance of the purposes of a family car? 
Seeking to recover for the death of her son, 
who was a guest in an automobile owned 
by defendant Whiteman when the automo- 
bile collided with a truck of defendant 
transfer company, plaintiff alleged that her 
son had been riding as an invited guest of 
Whiteman’s minor son; that the latter had 
permitted another boy in the vehicle to 
drive; and that said driver was guilty of 
gross negligence in operating the car at a 
speed in excess of seventy miles per hour. 
The trial court sustained Whiteman’s de- 
murrers to the petition. 


Reversing, the appellate court declared: 
“The head of a family who keeps and main- 
tains an automobile for the use, comfort, 
pleasure and convenience of the family is 
liable for any injury resulting from the 
negligence of a minor son while operating 
the automobile with the knowledge and 
consent of the owner, for the comfort or 
pleasure of the family, and thus in pursu- 
ance of the purpose for which it was kept 
and maintained by the parent.” In this in- 
stance, the car was being used by the 
owner’s son for his pleasure and comfort in 
traveling from Atlanta to Athens, Georgia, 
with two of his friends. Although the son 
permitted one of his friends to drive, he 
retained control over the vehicle. The 


temporary driving of the automobile by one 
of the guests did not destroy its character 
as a family-purpose car; and the negligence 
of the temporary driver was the negligence 
of the son, for which the father, as the 
owner of the car, would be liable—Cohen 
v. Whiteman et al. Georgia Court of Ap- 
peals. May 27, 1947. 27 CCH Avtomosite 
Cases 554. 

Smith, Partridge, Field & Doremus, Herbert 
A. Ringel, Atlanta, Georgia, for Plaintiff. 


Neely, Marshall & Greene; Powell, Goldstein, 
Frazer & Murphy, Atlanta, Georgia, for De- 
fendants. 


FIRE GUARD CHIEF 
IGNORES TRAFFIC LIGHT 


(NEW JERSEY) 
@ Intersection collision 


Statutory immunity 
Good faith 


Defendant, the Chief of the Fire Guards 
of the City of Newark, received by tele- 
phone the yellow signal, a_ confidential 
preliminary signal which indicated the pos- 
sibility of an air raid. He jumped into his 
automobile and headed toward the ap- 
pointed meeting place. About one mile from 
his destination, the blue signal was sounded. 
The blue signal was an audible warning 
given to indicate the possibility of an air 
raid and to mobilize civilian defense forces. 
Traffic was permitted to continue. As de- 
fendant approached an intersection at a 
speed of thirty-five miles per hour, the 
traffic light was red. He saw that no traffic 
was approaching from his left, but was un- 
able to make an observation to his right 
because a big board and bushes blocked his 
view. Sounding his horn, he continued 
across the intersection, where he struck a 
car entering the intersection lawfully from 
the right. The trial court rendered judg- 
ment for the administratrix of the decedent. 
Defendant appealed, contending that the 
trial court had erred in failing to direct a 
verdict in his favor, on the ground that he 
had immunity under Section 20, Chapter 
251, P. L. 1942, as a person in good faith 
carrying out the provisions of the War 
Emergency Act. 





The court ruled vigorously to the con- 
trary. “Defendant grossly and deliberately 
violated traffic regulations. As it was, de- 
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fendant speeded through an intersection 
that was, by signal, closed to him and open 
to a driver who was lawfully there and 
whose life paid the penalty for defendant’s 
act. So far as concerns traffic moving from 
the decedent’s direction, defendant might 
as well have been driving blindfold. De- 
fendant was not under an absolute duty to 
be at headquarters before the red air signal. 
His superior officer, who transmitted the 
yellow signal to him, testified that the order 
to attend as quickly as possible carried with 
it the implication ‘as quickly as was possible 
consistent with safety’. The statute was 
not intended to give carte blanche to reck- 
lessness or to wholly unnecessary disregard 
for life, limb or property.” Whether de- 
fendant had acted in good faith, was a ques- 
tion for the jury. Judgment for plaintiff 
was afirmed.—Jankowski, Admx. v. Welch, 
Burroughs Adding Machine Company, De- 
fendant. New Jersey Supreme Court. May 
1, 1947. 27 CCH AutomosiLe Cases 480. 
Frank P, Zimmer, 11 Commerce Street, New- 
ark, New Jersey, for Plaintiff, Respondent. 
Joseph Coult, Joseph Coult, Jr.; Coult, Satz, 


Morse & Coult, 744 Broad Street, Newark, New 
Jersey, for Defendant, Appellant. 


TRUCK LESSEE’S INSURER v. 


TRUCK LESSOR’S INSURER 


(SOUTH CAROLINA) 


e Subrogation 
Other insurance clause 


Reliable Transfer Company of Augusta, 
Georgia, and M. D. Hicklin Motor Trucker, 
Inc, of Columbia, South Carolina, were 
both licensed as common carriers of freight 
by motor vehicles by the South Carolina 
Public Service Commission and the Inter- 
state Commerce Commission. As required 
by state and federal law, the operations of 
Reliable were insured against public lia- 
bility and property damage by plaintiff 
insurance company, and the operations of 
Hicklin were insured against public liability 
and property damage by defendant insurer. 
It was the established practice among car- 
riers to lease trucks when their equipment 
Was not immediately available to perform 
the service requested of them by the public. 
Reliable had leased trucks from Hicklin at 
regular intervals for a period of four years, 
under certain conditions, which provided 
that the lessee would have dominion, super- 


vision and control of the equipment during 
the operation and would insure the leased 
vehicle for public liability and property 
damage. When a truck was leased, it was 
the practice of the lessor to furnish a driver 
and pay his wages. In turn, the lessor was 
reimbursed by the lessee from the proceeds 
of the trip. 


On the occasion in question Hicklin fur- 
nished Jennings as the driver to transport 
a cargo of freight from South Carolina to 
Georgia. During the course of the trip, 
Jennings collided with a truck operated by 
one Hite, whose administrator brought an 
action against Jennings and Reliable to re- 
cover for the wrongful death of Hite. 
Plaintiff insurer settled the case for $4,500; 
in return, the administrator released his 
claims against Jennings and _ Reliable. 
Thereafter plaintiff sought to recover from 
the lessor’s insurer the amount it had paid 
in settlement of the action. 


The court held for defendants. Since, 
under the lease agreement, the lessee had 
agreed to insure the leased truck for public 
liability and property damage and cargo in- 
surance, and the lessor did not carry insur- 
ance on the vehicle during the period of 
the lease, the lessee’s insurer, which pro- 
vided general blanket coverage, had no 
right of action against the lessor’s insurer 
to recover the amount it had expended in 
settling the death claim. The other insur- 
ance clause in the lessee’s policy was not 
applicable inasmuch as the lessor did not 
provide insurance coverage on the vehicle 
during the period of the lease. There was 
no merit in the contention that the lessee’s 
insurer was subrogated to the rights of the 
decedent’s estate and its insured. The es- 
tate had released the driver of all liability, 
thus foreclosing any right which plaintiff 
might have had to proceed against the 
lessor. Judgment was entered for defend- 
ants.—American Fidelity & Casualty Com- 
pany of Richmond, Virginia v. Zurich 
General Accident & Liability Insurance 
Company, Ltd., et al. United States Dis- 
trict Court, Western District of South Caro- 
lina. March 31, 1947. 27 CCH AvuTOMOBILE 
Cases 602. 

Love, Thornton & Blythe, Greenville, South 
Carolina, for Plaintiff. 


Haynsworth & Haynsworth, Greenville, South 
Carolina; Thomas, Cain & Black, Columbia, 
South Carolina, for Defendants. 
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UNLIGHTED TRACTOR 
DRIFTS DOWNHILL 





(WEST VIRGINIA) 
@ Child injured 
Scope of employment 
Incidental side trip 


Williams, who had been employed by de- 
fendant for eight years to drive trailer 
busses to and from Detroit, telephoned the 
manager of the Roanoke division for per- 
mission to spend two or three days in Blue- 
field visiting plaintiff's mother, The man- 
ager told him that the company had a 
tractor which had to go to Detroit at the 
end of the week. Williams was instructed 
to take the tractor to Bluefield, stay two 
or three days, and then proceed to Detroit 
and return to Roanoke on Monday or Tues- 
day. Bluefield was nine miles off the direct 
route from Roanoke to Detroit. Williams 
stayed two days at Bluefield, during which 
time he received his regular pay. On both 
days he used the tractor to take plaintiff's 
mother to the store. On resuming his 
journey to Detroit, he drove downhill to a 
wide place in the road to turn in the right 
direction. Just as he was turning, the bat- 
tery died. He borrowed a battery, returned 
to the plaintiff's house, removed the live 
battery and reinstalled the dead one. He 
then released the brake and allowed the 
tractor to drift downhill in gear. By that 
time night had fallen. As the unlighted 
tractor moved downhill, it struck plaintiff's 
child. 


The employer defended on the grounds 
that the side trip, though undertaken with 
the employer’s consent, was a personal mis- 
sion in deviation from Williams’ course of 
employment; that an owner is not liable for 
injuries caused by a servant while operating 
the vehicle for his own business or pleasure, 
even though with the owner’s consent; and 
that if the primary purpose of the use of the 
vehicle is the personal convenience or busi- 
ness of the servant, incidental benefit 
derived by the employer will not impose lia- 
bility upon him. This contention, the court 
thought, failed to give sufficient heed to 
the evidence that the primary purpose of 
the trip was the transportation of the 
tractor from Roanoke to Detroit, a distance 
of approximately 600 miles, to which the 
side trip of nine miles was merely incidental. 


The accident did not occur while Williams 
was driving the tractor to Bluefield for the 
personal convenience of plaintiff's mother 
and himself. His visit had ended, and he 
was on his way to his ultimate destination 
Judgment for plaintiff was afirmed.—Baker 
Driveway Company, Inc. v. Clark, Jr., ete. 
United States Circuit Court of Appeals, 
Fourth Circuit. May 13, 1947. 27 CCH 
AUTOMOBILE CASEs 718. 


Paul S. Hudgins, Albert S. Kemper, Jr., 
Richardson & Kemper, for Appellant. 


Joseph M. Sanders, A. J. Lubliner, for Ap- 


pellee, 


TRUCK ENTRUSTED 
TO INCOMPETENT 


(TEXAS) 
@ Owner’s liability 
Intoxicated driver 
Knowledge of habit 

Chenoweth, a foreman gauger employed 
by defendant, had been furnished with a 
company truck which he often used for 
personal business. On the day in question 
he had driven from defendant's camp to 
the post office to get his personal mail, and 
then to a liquor store so that he and a friend 
could purchase liquor for their personal use 
On the return trip to the camp Chenoweth, 
while under the influence of intoxicating 
liquor, drove the truck over a seven-inch 
curb and thirty feet of sidewalk, through 
the wall of a hotel, and struck plaintiff's 
wife. Plaintiff based his claim against de- 
fendant upon three theories of negligence: 
that Chenoweth’s negligence was defend- 
ant’s negligence, as he was on business for 
defendant at the time of the accident; that 
defendant was negligent in entrusting its 
truck to Chenoweth whom defendant knew 
or should have known was a habitual drunk- 
ard; and that defendant was negligent 
in permitting the accelerator of the truck 
to become and remain defective. The trial 
judge directed a verdict for defendant on 
the ground that the evidence was insufficient 
to sustain any one of the three theories ot! 





negligence. 

The higher court took a different view 
believing that sufficient evidence existed for 
submitting to the jury the question of de- 
fendant’s liability on the theory of entrust- 
ing of a dangerous instrumentality to an 
incompetent. Although an automobile 1s 
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not inherently a dangerous instrumentality 
and the general rule prevails that its owner 
is liable for injuries resulting from negli- 
gence committed during its use by a servant 
only under the respondeat superior doctrine, 
an exception arises when the owner entrusts 
the vehicle to a person so lacking in com- 
petency as to convert it into a dangerous 
instrumentality. Chenoweth had been re- 
ported for being drunk on the job, Although 
there was no evidence that Chenoweth had 
previously driven while intoxicated, the test 
was what defendant, in the exercise of rea- 
sonable care, should have known. Judgment 
for defendant was reversed and the cause 
remanded with instruction to grant a new 
trial—Murray v. Pasotex Pipe Line Com- 
pany. United States Circuit Court of Ap- 
peals, Fifth Circuit. April 25, 1947. 27 
CCH AUTOMOBILE CAsSEs 428. 

John J. Watts, Odessa, Texas, for Appellant. 


J. F. Hulse, El Paso, Texas; William L. 
Kerr, Midland, Texas, for Appellee. 


INACTIVE WIGWAG 
FOOLS DRIVER 


(MISSOURI) 
@ Railroad crossing collision 
Cut absorbing sound waves 
Due care 


It was deep dusk as plaintiff approached 
the railroad crossing. The right-of-way to 
the north of the intersection is curved, and 
trains coming south pass through a deep 
cut, which tends to absorb sound waves. 
A train coming from the north cannot be 
heard until it has nearly reached the cross- 
ing. Plaintiff halted twenty-two feet from 
the east rail and looked in both directions. 
Noticing that the bell and wigwag signals 
were inactive, he proceeded in low gear 
across the tracks. He had moved but a few 
feet when he heard a train whistle; looking 
up the track, he saw a train just 100 feet 
distant. The train caught the right front 
fender before plaintiff could back off the 
track, 

In view of the testimony that the cut 
absorbed the noise of approaching trains, 


It was not to be presumed that becavse 


plaintiff did not hear the train’s approach, 


he did not listen. It was plaintiff’s duty to 
lend an attentive eye and ear to the signal- 
ing device defendant had installed to warn 


highway travelers of passing trains. The 
unlit, silent, inactive signaling device im- 
plied assurance to the highway traveler that 
the crossing could be made in safety. It 
could not be said, the court believed, that 
all reasonable minds would agree that plain- 
tiff had failed to exercise due care in ap- 
proaching the crossing. The trial court did 
not err in submitting plaintiff's case to 
the jury. Judgment for plaintiff was af- 
firmed.—Rhineberger v. Thompson, Trus- 
tee, Missouri Pacific Railroad Company. 
Missouri Supreme Court. Filed May 12, 
1947. 27 CCH AvutomosiLe Cases 380. 


ROAR OF BUS MOTOR 
FRIGHTENS PEDESTRIANS 


(CONNECTICUT) 
e@ Changing traffic light 
Motorist passing on right of bus 
Concurrent negligence 





Plaintiffs, standing on the sidewalk at the 
northwest corner of the intersection, ob- 
served that the traffic light showed green 
for southbond traffic and red for eastbound 
trafic. South of the center line an auto- 
mobile, headed east, had stopped a little 
west of the west crosswalk; defendant’s bus 
was stopped just south of the automobile. 
Plaintiffs entered the crosswalk, and had 
reached a point opposite the front of the 
bus when the traffic light changed. The 
bus driver roared the motor, causing 
the bus to move forward a little before it was 
brought to a stop. Frightened, plaintiffs 
hastened trom the path of the bus only to 
be struck by the automobile, which was 
passing on the right side of the bus. ‘The 
jury returned a verdict for each plaintiff 
against the bus company and the motorist 

The bus company argued that even if it 
had been foreseeable that the roaring of the 
motor and the temporary starting of the bus 
would hasten plaintiffs’ progress onto the 
part of the crosswalk to the right of the 
bus, its driver was not bound to anticipate 
that a motorist would violate the statute by 
passing on the right of a bus. It was also 
urged that the superseding negligence of 
the motorist was the proximate cause of 
plaintiffs’ injuries. Such a contention disre- 
garded the distinction between concurring 
and superseding negligence. The jury 
properly could have found that the bus 
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driver’s negligence and that of the motorist 
were substantially contemporaneous and 
co-existent, and that the negligence of both 
continued to be actively and continuously 
operative up to the time plaintiffs were 
injured. Judgment of the lower court was 
affrmed.—Figlar et al. v. Gordon et al. 
Connecticut Supreme Court of Errors, Fair- 
field County. June 4, 1947. 27 CCH Avto- 
MOBILE CASES 720. 

David Goldstein, Meyer Dworkin, Alvin W. 
Peck, for Plaintiffs, Appellees. 


George N. Foster, Philip Lyster, for Defend- 
ant, Appellant Gordon. 


J. Kenneth Bradley, Frederick L. Comley, for 
Defendants, Appellants Garrabandt and Con- 
necticut Railway & Lighting Company. 


DEAD-END INTERSECTION 


(TENNESSEE) 
e War ordnance plant area 
Contractors’ liability 
Failure to warn 


The contract between the United States 
Government and defendants called for the 
construction of the Wolf Creek Ordnance 
Plant. The area covered about forty square 
miles, and upon completion of the contract 
contained 217 miles of paved road. When 
the work was fully under way, defendants’ 
employees numbered 12,000 and those of 
their subcontractors about 6,000. Repre- 
sentatives of different branches of the Army 
were present throughout the construction, 
and the Proctor and Gamble Defense Cor- 
poration, which operated the plant for the 
government after its completion, maintained 
a skeleton organization on the site. The 
estimated cost of the enterprise was 
$8,162,055. The area was closely guarded 
and could be entered only through certain 
gates, which contained signs, “Under Con- 
struction—Danger—Travel at Your Own 
Risk.” Only those with passes or badges 
were admitted. Because of a housing short- 
age, there were dormitories inside the 
construction area. Sixty per cent of the occu- 
pants of the dormitories were employees of 
defendants; among these was plaintiff, an 
office employee. Work was commenced in 
February, 1941. On October 16, 1941, after 
completing his work for the day, plaintiff 
left the area on a social engagement, and 
took a road known as Route 104, which led 
to Milan Gate. After his departure and be- 


fore his return, defendants’ employees cut a 
ditch across Route 104 at a point between 
Milan Gate and his living quarters. A bar- 
ricade and detour sign were placed to indi- 
cate another route. When plaintiff returned 
to the area about midnight, it was raining 
and the roads were covered with a film of 
dust as a result of their use by defendants’ 
trucks. Traveling on the unfamiliar detour, 
plaintiff suddenly came to a dead-end inter- 
section and jammed on his brakes, The 
car skidded out of control and over an em- 
bankment, striking a power pole. 


Plaintiff charged the contractors with neg- 
ligence in failing to maintain warning signs 
on the approach to the dead-end intersec- 
tion, failing to erect a guard rail on the edge 
of the embankment, and in erecting a power 
pole in such proximity to the road. The 
trial court directed a verdict for the con- 
tractors, 


On appeal, a directed verdict was held 
to have been error. An independent high- 
way contractor is denied the immunity from 
liability for damages resulting from highway 
defects and obstructions which is sometimes 
granted the sovereign or public body. The 
fact that the plans and specifications were 
prescribed by the state highway department, 
which determined the height and location 
of the fill, did not relieve defendants of the 
duty to adopt reasonable safeguards to 
protect the traveling public from injury. Fur- 
thermore, the fact that the plans and specifi- 
cations were endorsed by Army officials, 
did not relieve defendants of actionable neg- 
ligence, for the contract provided for, and 
the parties intended, a system of roads com- 
plete in the sense that they would be safe 
for use as an integral part of the finished 
plant. Moreover, the contract provided that 
the work would be performed in the best 
workmanlike manner and in strict conform- 
ance with the best standard practices. It 
could not be said as a matter of law that at 
the time of the accidents the roads forming 
the intersection had been completed by de- 
fendants and accepted by the government, 
in which event the responsibility for signs 
and barriers would be that of the govern- 
ment alone. The construction of the highways 
was a mere incident to the larger obli- 
gation to construct the entire plant, which 
was not completed until March 31, 1942. 
Whether defendants’ responsibility had ter- 
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minated, whether defendants were negli- 
gent in failing to erect guard rails and 
warning signs, and whether plaintiff was 
contributorily negligent, were questions for 
the jury. Judgment for defendants was re- 
versed and the cause remanded for a new 
trial—Trigg v. Ferguson Company et al. 
Tennessee Court of Appeals. Filed May 30, 
1947. CCH AutomosiLe CAses 709. 

James D. Senter, Humboldt, Tennessee; Ca- 


nale, Clankler, Loch & Little, Memphis, Ten- 
nessee, for Plaintiff in Error. 


W. Wright Mitchell, Memphis, Tennessee; 
Currie Drake, Milan, Tennessee, for Defendants 
in Error. 


TRUCK DRIVER PAUSES AT TAVERN 


(MISSOURI) 
@ Employer-employee relationship 
Personal benefit 
Slight deviation 





Gray, who was employed by defendant as 
a truck driver, had no fixed working hours, 
but usually worked from eight in the morn- 
five in the evening. Defendant’s 
trucks were kept at the factory, about five 
miles from St. Louis. It was Gray’s prac- 
tice, if he left the factory late in the evening, 
to drive the truck to his home in St. Louis 
and start making his deliveries from his 
home the following morning. If he made a 
delivery late in the day, he frequently stopped 
at his home for the night and drove the 
truck to the factory the following morning. 
Accordingly, Gray kept the truck at his home 
overnight three or four times a week. This 
custom was known and approved by de- 
fendant. About a week prior to the accident 
in question, Gray had been instructed by 
defendant to take the truck to the repair 
shop for an air change the first opportunity 
he had. That Saturday it rained, and be- 
cause of the muddy condition at the place 
where pipe was being delivered, Gray con- 
cluded that as he would be unable to deliver 
the pipe on Monday morning, it would be a 
good time for him to have the repairs made. 
After stopping at a tavern, Gray started 
toward his home, intending to keep the 
truck there until Monday morning and then 
to drive it to. the garage for repairs, On 
his way home Gray struck the car in which 
plaintiff was riding. 


ing to 


The crucial question was whether the 
truck driver was engaged in his master’s 


business within the scope of his employment 
at the time of the accident. Although in 
taking the truck by his home on the way to 
the repair shop Gray was serving his per- 
sonal purpose, this personal benefit did not 
destroy the dual effect of his act. Defend- 
ant’s interest also was being served at the 
same time. If stopping at the tavern was a 
deviation, it would be, at most, a slight de- 
viation. Judgment was entered for plaintiff. 
—Hubbard v. Lock Joint Pipe Company. 
United States District Court, Eastern Dis- 
trict of Missouri, Eastern Division. Feb- 
ruary 21, 1947. 27 CCH AutomosiLe CASES 
640. 

Forrest Hemker, 705 Olive Street, St. 
Missouri, for Plaintiff. 


George E. Heneghan, 418 Olive 
Louis, Missouri, for Defendant. 


“FULL SERVICE’ COVERAGE— 
BINDER RECEIPT 


(GEORGIA) 
@ Ambiguous application 
Authority of agent 
Notice of refusal 


Louis, 


Street, St. 





Willene Collins sued defendant insurance 
company on a temporary “binder” insurance 
receipt covering her 1940 Ford coupe, for 
total destruction of the vehicle, emergency 
road service and medical payments for her- 
self and guests. The trial court directed a 
verdict for plaintiff. The insurance com- 
pany’s motion for a new trial was overruled, 
and on appeal the insurer excepted to that 
ruling and to the overruling of various de- 
murrers. “The first count,” the court ruled, 
“was not subject to general demurrer. The 
petition alleged that the binder receipt cov- 
ered certain risks named in the petition. 
The binder contained all the necessary ele- 
ments of an insurance contract: subject mat- 
ter to which the policy should attach; the 
risk insured against (the term ‘full service’ 
being ambiguous could be proved by extra- 
neous evidence); the duration of the risk; 
the amount of liability; and the considera- 
tion to be paid.” Furthermore, the lower 
court did not err in permitting plaintiff to 
introduce in evidence an advertisement 
showing what constituted “full service,” the 
words which had been written across the 
application. While the advertisement was 
not signed, it was a printed, advertisement, 
and in the absence of evidence. by the insur- 
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ance company that it was not their adver- 
tisement, it was admissible with the application 
to show what was meant by the phrase 
“full service.” 

The application itself was ambiguous, in- 
dicating that it was for a new policy and 
for the reinstatement of an old policy. The 
agent did not have authority to issue a binder 
receipt in connection with an application 
for reinstatement, but did have such au- 
thority in connection with an application for 
a new policy. The evidence was undisputed 
that the agent told plaintiff he would issue 
her a new policy. This, plus the issuance 
of the binder receipt, the court declared, was 
conclusive that the application was for a 
new policy. The agent’s signing of the 
receipt in connection with the application 
and plaintiff's acceptance amounted to an 
agreement in writing that the agent was 
acting for the insurance company in receiv- 
ing the application, and any understanding 
that the agent was acting for the plaintiff 
in communicating the application to the 
company was without effect. When he 
mailed the application to the company, he 
selected the mails as agent for his company 
and not for plaintiff. The refusal on the 
part of the company to issue the insurance 
was not binding on the plaintiff until she 
received notice of the refusal, which she re- 
ceived after the accident, although it was 
mailed prior to the accident. Judgment for 
plaintiff was affirmed.—State Farm Mutual 
Automobile Insurance Company v. Collins 
et al. Georgia Court of Appeals. May 29, 
1947, 27 CCH AvutomosiLe CAsEs 646. 

Breeannen & Clark, Savannah, Georgia, for 
Plaintiffs. 


Edwin Maner. Jr.. Abrahams, Bouhan & Law- 
rence, Savannah, Georgia, for Defendant. 


LOW TELEPHONE WIRE 
OVERHANGING ROAD 


(MINNESOTA) 
e Truck rider thrown to road 
Employer’s, truck owner’s liability 
Imputed negligence 





Plaintiff was employed as a farm hand by 
defendant Stephens. The farm manager, 
Novotny, plaintiff and another farm hand 
loaded a truck with bales of straw to be 
taken to a scale some miles away. En route 
to the destination the truck hit a chuckhole, 
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and three bales dropped over the side. No- 
votny then instructed plaintiff to sit on the 
fifth tier of bales to prevent further losé, 
While seated in this position, plaintiff was 
caught by a telephone wire which was sag- 
ging across the highway, and was thrown 
to the ground. Suit was brought against the 
telephone company, Stephens, Novotny and 
W. R. Stephens Company, the owner of the 
truck. The trial court rendered judgment 
for plaintiff and his mother against all de- 
fendants. 


The higher court decided that the owner 
of the truck was entitled to a new trial. It 
was fatal error for the trial court to charge 
the jury that if it found any negligence on 
the part of the truck driver, such negligence 
was imputable both to the truck owner and 
to Stephens, who employed both the driver 
and plaintiff. Whether any negligence on 
the part of thed river in failing to keep a 
proper lookout was imputable to the truck 
owner, was a question for the jury. But 
the negligence of the driver was not im- 
putable to his employer because plaintiff and 
the driver were fellow servants. The court 
had erred also in instructing the jury that 
violation of a statute restricting the load of 
a vehicle to a height of twelve and one-half 
feet would be prima facie evidence of negli- 
gence. The evidence was that the load of 
baled straw had been less than ten and one- 
half feet in height. In addition, since the 
fact that the bales were not tied was not a 
proximate cause of the accident, it was error 
for the court to give an instruction that 
violation of a requirement of loading a ve- 
hicle so as to prevent the load from drop- 
ping, constituted prima facie evidence of 
negligence. Judgment was affirmed as to 
the telephone company; judgment was re- 
versed with directions to enter judgment 
for defendant Stephens; and judgment 
against the owner of the truck was reversed 
and a new trial granted.—Novotny, etc., et 
al. v. Bouley et al. Minnesota Supreme 
Court. Filed May 23, 1947, 27 CCH Avto- 
MOBILE CASEs 517. 

Grant L. Martin, 205 Pence Building, Minne- 


apolis, Minnesota; Joseph C. Vesely, Hopkins, 
Minnesota, for Respondents. 

Allen S. Chambers. Kelly & Mangan, 717 Me- 
Knight Building; Durham & Swanson, 1440 
North West Bank Building, Minneapolis, Minne- 
sota, for Defendants. 

G. P. Mahoney, John S. Morrison, 2120 Rand 
Tower, Minneapolis, Minnesota, for Appellants. 
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OBSTRUCTED VIEW AT CROSSING 


(COLORADO) 
e Truck collides with train 
Duty to maintain special warning 
signal 
Interstate Commerce Commission 
regulations 


The railroad track, running east and west, 
crosses the highway at right angles. From 
the time a train enters a cut about one- 
quarter of a mile east of the crossing, it is 
impossible for a person on the engine to 
sce anything on the highway until the train 
almost reaches the crossing. Approaching 
the crossing from the south, is a five per 
cent elevation in the highway, and the ter- 
rain immediately to the right of the high- 
way is substantially elevated. In addition, 
a residence, a barn, two box cars demounted 
and used by a farmer for storage purposes, 
and an elevator are located east of the high- 
way and obstruct, in part, a view of the track 
as a traveler approaches from the south. 
The accident occurred shortly after dark. 
The driver of defendant’s truck looked in 
both directions as he approached the cross- 
ing and did not see the headlight of a train. 
He did not know what had happened until 
he was told that the truck had collided with 
a train at the crossing. In the action by the 
railroad company against the motor com- 
pany, the jury returned a verdict for the 
railroad. 

On appeal, complaint was made that the 
court had admitted in evidence two regula- 
tions promulgated by the Interstate Com- 
merce Commission. One of the regulations 
requires that the speed of a motor vehicle 
operated in interstate commerce for hire 
shall, upon approaching a railroad crossing, 
be reduced to a rate that will enable a stop 
to be made before the nearest rail is reached, 
and that the crossing shall not be made until 
due caution has been taken to ascertain 
whether the course is clear. The other 
regulation requires that no such motor ve- 
hicle shall be driven at a greater speed than 
is reasonable and prudent, with due regard 
for existing conditions. The court upheld 
the admissibility of the regulations. Al- 
though designed primarily for the protection 
of employees engaged in transportation in 
interstate commerce, the duties imposed by 
the regulations are secondarily for the pro- 


tection of others on the highways. Where 
violation of the regulations is relied upon 
as constituting an element of negligence, 
the regulations are admissible. 

Defendant also contended that the court 
had erred in refusing to submit to the jury 
the question of whether the exercise of or- 
dinary care required the railroad to main- 
tain at the crossing an electric wigwag, flash 
signal or other special warning facility. The 
warning signals consisted of a reflectorized 
crossbuck sign and a reflectorized advance 
warning signal on each side of the track. 
What constitutes a reasonable warning, de- 
pends upon the particular conditions and cir- 
cumstances at a crossing. The court was 
of the opinion that the question of whether 
the failure to install and maintain a special 
warning signal constituted negligence, 
should have been submitted to the jury. 
Judgment for plaintiff was reversed and the 
cause remanded.—Interstate Motor Lines, 
Inc. v. The Great Western Railway Com- 
pany. United States Circuit Court of Ap- 
peals, Tenth Circuit. May 19, 1947. 27 
CCH Aurtomosite Cases 606. 

Kenneth M. Wormwood, William T. Wolving- 
ton, for Appellant. 


Kenneth W. Robinson, Caldwell Martin, M. B. 
Holt, Jr., for Appellee. 


CHILDREN RUN IN FRONT OF BUS 





(CALIFORNIA) 


e Crossing street at night 
Ordinary care 


It was Halloween and ghosts and spirits 
walked. Dorothy and her seven-year-old 
sister, enjoying the childish sport of “trick 
or treat,” crossed the street to call at the 
home of a neighbor. Intending to recross 
the street at about seven-thirty in the eve- 
ning, they stood momentarily at the curb be- 
neath the street light and behind a parked 
automobile headed east. They estimated 
that defendants’ bus “had just turned the 
corner” a block to the east of them. The 
street was clear, and the bus headlights 
glared. Hand in hand, the children pro- 
ceeded to the center of the street, suddenly 
to discover that the bus was bearing down 
upon them. They took to their heels. Bet- 
ty barely escaped, and Dorothy was struck 
and dragged eighteen feet. The bus driver, 
who was traveling at a speed of from fif- 
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teen to twenty miles per hour, did not see 
the girls. About five feet before the im- 
pact, he “got a kind of flash of something in 
front of the bus,” heard a scream and ap- 
plied his brakes. Plaintiffs attacked the 
trial court’s findings that the bus driver 
could not have avoided the collision by the 
exercise of ordinary care and that by run- 
ing in front of the bus the child contributed 
to her own death, 


Ruled the court: “A motorist is not 
obliged to move at a creep nor to stop every 
rod to search for pedestrians in order to 
comply with the rules of ordinary care. The 
trial court could reasonably find that the 
control of the bus was such that a prudent 
driver could stop before striking a motion- 
less, visible object. But if a child suddenly 
runs from the cover of an automobile stand- 
ing at the curb of a narrow street toward 
the front of an approaching bus traveling at 
a speed of fifteen miles per hour, in either 
the artificial light of a street or in the bril- 
liance of a noonday sun, it would require 
more than reasonable care to avoid a 
collision.” Judgment for defendants was 
affirmed.—Burton et al. v. Los Angeles Rail- 
way Corporation et al. California District 
Court of Appeal, Second District, Division 
Two. May 12, 1947, 27 CCH AvutTomosILe 
Cases 652. 

Morris Lavine, for Appellants. 


Gibson, Dunn & Crutcher, Sherman Welpton, 
Jr., for Respondents. 


SCHOOL BUS 
HITS TELEPHONE POLE 





(NEW JERSEY) 
@ Child passenger injured 
Steering wheel out of order 


Defendant, who conducted a school for 
young children, personally operated a bus 
in which she transported certain of the pu- 
pils from their homes to the school. While 
defendant was taking a busload of children 
to school, something went wrong with the 
steering mechanism. The bus swung sharp- 
ly to the right and collided with a telephone 
pole, injuring infant plaintiff. The trial court 
did not err in granting a nonsuit. There 
was absolutely no evidence of negligent 
operation of the bus. On the contrary, what 
evidence there was indicated that defendant 
had exercised due care and had been travel- 
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ing at a speed of only ten miles per hour, 
With reference to the lack of due care in 
seeing that the bus was in proper mechani- 
cal order, the only testimony was that the 
vehicle had received a thorough check-up 
just one month prior to the accident. Judg- 
ment of nonsuit was affirmed.—Nicolosi et 
al. v. Knight. New Jersey Court of Errors 
and Appeals. May 15, 1947. 27 CCH Avuto- 
MOBILE CASEs 599, 

Andrew O. Wittreich, 26 Journal Square, 
Jersey City, New Jersey, for Appellants. 


Reynier J. Wortendyke, Jr., 1172 Raymond 
Boulevard, Newark, New Jersey, for Respond- 
ent. 


HOLE AT RAILROAD CROSSING 


(WEST VIRGINIA) 
@ Car wheel held fast 
Instructions to jury 
Speed, special warning 





There were four tracks at the railroad 
crossing—a spur-line track running diagon- 
ally from the main tracks, and three main- 
line tracks running east and west. Plaintiff, 
who was headed north, heard the ringing of 
the crossing-bell, stopped his car and waited 
until an eastbound freight train had passed 
on the middle-line track and the crossing- 
bell had ceased to ring. He then started 
his car; but when the front wheels were on 
the first track, he again heard the ringing 
of the crossing-bell. He immediately at- 
tempted to back his car off the track, but a 
wheel lodged in a hole at the crossing and 
refused to budge. Defendant was charged 
with negligence in the operation of the train 
in failing to give the required warning sig- 
nals or to maintain the crossing-bell in work- 
ing condition. The jury returned a verdict 
for plaintiff. 


Although the evidence was sufficient to 
justify submitting to the jury the question 
of defendant’s negligence in connection with 
the bad condition of the crossing, it was not 
sufficient evidence to justify submitting the 
other counts. Failure to instruct that no 
recovery could be made on those counts, 
constituted prejudicial error since it could 
not be determined on which count the jury 
based its verdict. It could not be said that 
a speed of fifty-five miles per hour, which 
was less than the sixty miles per hour per- 
mitted at this point by railroad rules, con- 
stituted negligence. Modern trains, if they 
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are to maintain their schedules, cannot be 
expected to slow down at every public cross- 
ing. The lower court also erred in giving 
the instruction that even if the statutory 
warning signals had been given, a verdict 
for plaintiff would be proper if the jury 
found some special danger of which defend- 
ant should have known, and also if defend- 
ant had failed to give sufficient warning in 
view of the situation surrounding the cross- 
ing. The curvature of the track at the cross- 
ing—about two degrees—was not regarded 
as dangerous. There was a visibility of at 
least 700 feet at the crossing. To cross the 
three tracks, a car had to proceed only forty- 
two feet; this distance could be traversed in 
six seconds by a car traveling at a rate of 
five miles per hour. The crossing-bell rings 
when a train is 2,180 feet west of the cross- 
ing, allowing an interval of twenty-seven 
seconds before a train traveling fifty-five 
miles per hour can reach the crossing. On 
this over-all picture, the court concluded 
that there was no room for the giving of the 
instruction, Judgment for plaintiff was re- 
versed and the cause remanded for a new 
trial—The Baltimore and Ohio Railroad 
Company v. Deneen. United States Circuit 
Court of Appeals, Fourth Circuit. May 12, 
1947. 27 CCH AvutomosiLe CAses 584. 


John O. Henson, for Appellant. 


Clarence E, Martin, Jr., Clarence E. Martin, 
Martin & Seibert, for Appellee. 


HOST MISSES CURVE 


(CALIFORNIA) 
© Guest injured 
“Willful misconduct” defined 
Instructions to jury 





Toward midnight, as a light rain was fall- 
ing, defendant host approached a sharp turn 
in the highway. He was familiar with the 
road and observed the sign warning motor- 
ists to slow down to twenty-five miles per 
hour. Nevertheless, he proceeded at a speed 
of forty-five miles per hour. About sixty 
to eighty feet from the curve, the car skid- 
ded. Deciding he could not make the turn, 
defendant drove straight ahead through a 
fence and into a ditch. The trial court in- 
structed the jury that to find the host guilty 
of willful misconduct, it must find that he 
had actual knowledge that the probable con- 
Sequence of his intentional conduct would 
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be an injury to his guest. The jury returned 
a verdict for the host. The guest appealed, 
contending that the instructions were erro- 
neous in that the jurors were not informed 
with regard to the kinds of knowledge as 
to the probability of injury which may con- 
stitute willful misconduct within the mean- 
ing of Section 403 of the Vehicle Code. 
Plaintiff argued that only rarely does a de- 
fendant admit operating his automobile with 
actual knowledge of probable injury to its 
occupants, and for that reason a guest must 
prove his cause of action by showing facts 
which imply knowledge of probable injury, 
and that the instructions did not define 
willful misconduct as a wrongful act done 
with the knowledge, express or implied by 
the circumstances, that injury might result. 
The California District Court of Appeal 
sustained the guest’s contention, declared 
that the instruction constituted prejudicial 
error, and reversed the judgment for the 
host [INSURANCE LAW JOURNAL, October, 
1946, page 756]. 

Defining willful misconduct as “the inten- 
tional doing of something with a knowledge 
that serious injury is a probable (as distin- 
guished from a possible) result” or the “in- 
tentional doing of an act with a wanton and 
reckless disregard of its possible result,” the 
California Supreme Court ruled that the in- 
structions of the trial court were not erro- 
neous. The gap left by the omission of the 
words “express or implied” was bridged by 
the giving of plaintiff’s instruction that the 
jury might infer the driver’s knowledge that 
serious injury to a guest probably would 
result from his conduct, if such an inference 
could reasonably be drawn from the evi- 
dence. The court considered “inferred” 
synonymous with “implied.” Moreover, 
there was no error in permitting the host 
to testify that he did not intend to have an 
accident or to injure anyone; the questions 
were relevant to the issue of intent and 
knowledge and were admissible to prove 
the driver’s state of mind contemporane- 
ously with the accident. Judgment of the 
trial court for the host was affirmed.—Cope 
v. Davison. California Supreme Court. Filed 


May 29, 1947. 27 CCH AUTOMOBILE CAsEs 693. 


John Paul Jones, Tribune Tower, Oakland, 


California, for Plaintiff, Appellant. 

Hoge, Pelton & Gunther, 515 Montgomery 
Street; Hauerken, Ames & St. Clair, Russ Build- 
ing, San Francisco, California, for Defendant, 
Respondent. 


PT Mh 


AUTOMOBILE 


PAGE 635 





IN THE CURRENT PARADE OF CASES 


Fire Insurance 
Page 
Garnishment—H otel fire—Guests’ lien 
on proceeds (Ind.) 640 


Insurer's Liability 
Agreement to pay—Adjuster’s au- 
thority (Ill.) 640 
Inventory of loss—Substantial com- 
pliance {S. Go . 4 638 
Notice of loss—Timeliness—Insan- 


ity (N. H.) — 


VODUDVOEYEOU ELEM EN OE EYEE OUT AT ESE UO EDU 


Page 

Transfer agreement (Mo.) 639 
Inland Marine—Floating Policy 
Insurer's Liability—Legal liability en- 

dorsement (N. Y.) 637 

Public Liability Insurance 

Contribution—From auto insurer—E f- 

fect of stipulation (Cal.) 638 


Insurer's Liability—City toboggan slide 
—Governmental function (Wis.) 636 


WANEUIVAAYOTOONUDODGNDOEENAYOURAADONDTHOAATO DNATA ANG ANANDA NAAT ANAT NPNA NH NH NN HH NN DU MATHU UNDO UNNOUBONDONA MEN AD EAU NALUONNHOUONOOUOGNUOONGOODONOUUOOOGUOOOOOUOGNOUONOOOUOdOUUEqONOUONOOUOneNOOUuONQUOUuedaaeerndavauiuneanesgengnnnniity 


INJURY 
ON CITY TOBOGGAN SLIDE 


(WISCONSIN) 
e Public liability insurance 
Governmental function 





While using a toboggan slide maintained 
by the city in a park, plaintiff was injured 
when the toboggan ran into an abandoned 
stone quarry. There were no guards, bar- 
riers Or warning signs around the quarry. 
Suit was brought against the city and its 
public liability insurer, plaintiff alleging that 
the quarry, without such guards, constituted 
a public nuisance. Under the policy, desig- 
nated as “Owners’, Landlords’ and Tenants’ 
Liability Policy,” the insurer agreed to pay 
on behalf of the city all sums the city should 
become obligated to pay by reason of “lia- 
bility” imposed on the city for damages “be- 
cause of bodily injury . . . caused by accident 
and arising out of the ownership, mainte- 
nance or use” of the premises described 
“which were maintained for recreational 
purposes.” 


The trial court correctly sustained the de- 
murrers to the petition. The real basis of 
the claim for injury was negligence in not 
guarding the quarry by a barrier, and the 
rule of exemption from liability while in the 
performance of a governmental function ap- 
plied. Plaintiff argued that Section 66.18 
Stats. authorized the making of the con- 
tract and rendered the insurer and the city 
liable. Rejecting this contention, the court 
stated: “The statute only authorizes pro- 
curing insurance to protect the city and its 
officers, agents and employees from liability. 
As there is no liability on the part of the 
city, the statute does not apply. No statu- 
tory city power is pointed out as authority in 
support of the theory that the city can make 
an indemnity contract except so far as 1s 
necessary for its own protection.” No merit 
was found in the contention that the city and 
the insurer were estopped from asserting the 
defense of governmental function because o! 
an express agreement in the policy that 
neither would assert such a defense in an 
action to recover for negligence of em- 
ployees of the city. The city has no power 
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except such as is conferred on it by statute 
and such as is necessary to the exercise of a 
power so conferred, and there was no statute 
conferring or authorizing the exercise of 
such a power. Since the city was not liable, 
the insurer was not liable, the policy being 
one of indemnity. Judgment of the lower 
court was afirmed.—Pohland v. City of She- 
boygan et al. Wisconsin Supreme Court. 
June 10, 1947. 6 CCH Fire Anp CaAsuALtTy 
Cases 420. 

Quarles, Spence & Quarles, Milwaukee, Wis- 


consin; Werner, Clemens & Miller, Sheboygan, 
Wisconsin, for Appellant. 

J. W. Wilkus, J. F. Federer, T. A. Grote; 
Buchen, Currie, Federer & Grote, Sheboygan, 
Wisconsin, for Respondents. 


CAMP DESTROYED BY FIRE 


(NEW HAMPSHIRE) 

e Fire insurance 
Insured’s insanity 

Notice of loss 





Plaintiff was committed to a hospital for 
the insane two days after his camp was 
totally destroyed by fire. The insurance 
company denied liability on the ground that 
plaintiff had set the fire for the purpose of 


collecting the insurance and that he had 
failed to comply with Public Law, Chapter 
276, Section 9, which provides that notice 
of loss must be given within thirty days. 
Plaintiff was committed to the hospital as 
insane on April 6, 1935, and was discharged 
on August 16, 1935. Written notice of loss 
was furnished thirteen days after his dis- 
charge. The trial court did not err in in- 
structing the jury that failure to comply with 
the statutory requirement did not bar plain- 
tiff’s action if it was found that he only re- 
covered his sanity within the thirty days 
prior to the sending of the notice. The evi- 
dence warranted submitting this issue to the 
jury. There was no fatal inconsistency in 
permitting plaintiff to plead that he did not 
set the fire and at the same time to claim that 
if he did set it, he acted while insane. The 
jury may have believed that it was his 
honest recollection that he did not set it. 
Defendant argued that plaintiff was barred 
Irom recovery because his act was an at- 
tempt to defraud the company. There was 
expert evidence that plaintiff was not normal 
at the time of the trial, and it could not be 
said as a matter of law that the jury were 
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FIRE AND CASUALTY 


bound to find a conscious attempt to defraud 
on the part of plaintiff. Defendant’s excep- 
tions were overruled, and judgment for 
plaintiff was affirmed—Bean v. Mercantile 
Insurance Company of America. New 
Hampshire Supreme Court. June 3, 1947. 6 
CCH Fire Anp CASUALTY CASEs 422. 

Pike & Aldrich, George W. Pike, for Plaintiff. 


Thorp & Branch, Frederick W. Branch, for 
Defendant. 


MINK COAT LOST BY FURRIER 


(NEW YORK) 
e Floating policy 
Limitation of liability 
Legal liability endorsement 





Plaintiff had stored her $3500 mink coat 
with defendant furrier, who failed to return 
the coat or offer a satisfactory explanation 
for its failure to do so. The furrier con- 
tended that’ under the language of the re- 
ceipt given. to plaintiff, its liability was 
limited to $100. The evidence was uncon- 
tradicted that at the time the coat was left for 
storage, plaintiff stated that she was fully 
insured, and the receipt itself contained an 
endorsement to that effect. The language 
of the receipt did not limit the liability of 
the furrier, as bailee, for loss or damage 
resulting from the bailee’s own negligence, 
but rather contemplated that the property 
would be insured by the bailee against loss 
or damage under such circumstances that 
the bailee would not be liable to the bailor 
under the common law rule. 


The furrier had a floating policy with de- 
fendant insurer, covering goods in storage as 
reported from time to time with the values 
at risk. The policy contained a legal lia- 
bility endorsement, which provided that “In 
consideration of an additional premium, the 
policy is extended to cover in excess of the 
amount stipulated in the assured’s receipt as 
applying to any one article, the common law 
or statutory limitation of the assured named 
in the policy to which the endorsement is 
attached as a bailee for direct loss of or 
damage to the property insured under the 
policy. .’ The court concluded that 
under the language of this legal liability en- 
dorsement the insurer’s liability was not 
limited to the amount of $100 stated as the 
value of the coat, but that it was liable to 
the furrier for the full amount of the loss. 
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Judgment was entered for plaintiff.—Tac- 
cetta v. Chauncey Rice & Rogovin Inc., 
et al. United States District Court, Southern 
District of New York. May 14, 1947. 6 
CCH Fire AND CASUALTY CAsEs 424. 

Max J. Gwertzman, for Plaintiff. 


Benjamin L. Tell, Charles Werner, for Chaun- 
cey Rice & Rogovin, Inc. 


George I. Janow, for Defendant Indemnity 
Marine & Assurance Company, Ltd. 


EXPLOSION 
OF OIL STORAGE TANK 


(CALIFORNIA) 
e Public liability and automobile in- 
surance 
Contribution 
Effect of stipulation 





Simmons Tank Service, Inc., was insured 
by American Automobile Insurance Com- 
pany against losses incurred through the 
ownership, maintenance or use of motor 
vehicles. Indemnity Insurance Company of 
North America insured Simmons against lia- 
bility imposed by law upon him for bodily 
injuries or death caused by accidents, ex- 
cluding ownership, maintenance or use of 
automobiles while in actual use on any work 
site. While Simmons was cleaning a large 
storage tank, using certain tools, equipment, 
appliances, motors, and trucks, the tank ex- 
ploded, fatally injuring Miller. The de- 
cedent’s heirs brought a wrongful death 
action against Simmons, and both insurers 
defended under a reservation of rights. 
Counsel for the heirs offered to settle the 
litigation and give a full release in consid- 
eration of the sum of $20,000. After this 
offer was made, Indemnity wrote to American, 
stating that in the event the proposed settle- 
ment was made, it intended to sue American 
under its policy, and that Indemnity would 
not pay the $20,000 in settlement unless defend- 
ant agreed to stipulate that: “Although Amer- 
ican denies that it is obligated for any portion 
of any sum which may be paid by Indemnity, it 
is stipulated that if it is found that American 
is liable at all, its liability shall not exceed 
fifty per cent of any sum paid in settlement 
up to $20,000.” The stipulation was ac- 
cepted and the settlement made. Thereafter 
Indemnity sought contribution from American 
of one-half the amount paid in settlement. 


Indemnity’s motion for judgment on the 
pleadings was granted by the trial court on 
the ground that American was not entitled to 
a trial on the merits because the stipulation 
amounted to an adjudication of American's 
liability. 

The reviewing court reversed. Where 
there is no trial and judgment establishing 
the liability of the insured, but a settlement 
of the litigation has been made, the question 
whether the liability of the insured is one 
which the contract covers is still open, as 
are also the questions as to the fact of and 
extent of liability. Nothing was agreed to 
by American in the stipulation which amounted 
to a waiver of its right to an adjudication of 
its liability under its contract and the extent 
of such liability. Judgment for Indemnity 
was reversed.—Indemnity Insurance Com- 
pany of North America v. American Auto- 
mobile Insurance Company. California 
District Court of Appeal, Second District, 
Division One. May 23, 1947. 6 CCH Fire 
AND CASUALTY CAsEs 410. 


Parker, Stanbury & Reese, for Appellant. 
Crider, Runkle & Tilson, for Respondent. 


WASTE WAREHOUSE FIRE 


(SOUTH CAROLINA) 
e@ Inventory of loss 
Measure of damages 


Defendants issued identical policies insur- 
ing plaintiffs, who were engaged in the waste 
business, against loss or damage by fire to 
the merchandise stored in their warehouse to 
an amount not exceeding the cash value of 
the merchandise and, in any event, not ex- 
ceeding $37,500. Plaintiffs alleged that the 
warehouse and its contents were totally de- 
stroyed by fire; that the actual cash value of 
the merchandise destoyed was at least 
$75,000; that plaintiffs complied with all the 
policy requirements, making available to de- 
fendants’ adjusters and an auditor selected 
by them all books and records relating to the 
merchandise stored in the warehouse at the 
time of the fire; and that while not denying 
liability, defendants, through professed re- 
peated examinations and audits of plaintiffs’ 
records and piece-meal objections presented 
from time to time, had brought about a delay 
legally equivalent to a refusal to pay. The 
policies were the monthly reporting form, 
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designed to afford the requisite flexibility of 
coverage incident to a constantly fluctuating 
value of merchandise insured. The policies 
required that in the event of loss the in- 
sured must furnish a complete inventory of 
the destroyed property, stating the quantity 
and cost of each article and the amount 
claimed, and thereafter proofs of loss stating 
the interest of the insured and all others in 
the property, the cash value of each item 
thereof, and the amount of loss or damage 
thereto. 


Plaintiffs’ records consisted of their cash 
book, purchase book, sales book, accounts 
receivable book, accounts payable book, 
shipping book, general ledger, purchase and 
sales invoices, freight bills, and two sets of 
stock cards classifying the types of waste 
and recording the number of bales received 
into and shipped from the warehouse. The 
proofs of loss, comprising sixty-six sepa- 
rate items of various types and values, were 
compiled by balancing the stock cards 
against invoices to determine pounds, types 
and grades. The court ruled that the records 
conclusively established that there was an 
amount of waste destroyed equal to, if not 
exceeding, that claimed in the proofs of loss. 
Defendants were insisting upon a literalness 
of interpretation and a mathematical preci- 
sion in record proof that the court doubted 
ever would be afforded by the records in any 
merchandise fire loss. However, the court 
rejected plaintiffs’ theory that the market 
price was the proper measure of the money 
loss. The insurers agreed to pay any 
loss, to the extent of the coverage, not ex- 
ceeding the actual cash value of the property 
destroyed “or the amount which it would 
cost to replace the same with material of 
like kind and quality within a reasonable 
time after loss.” The proper measure of 
damages was the cost price of the goods de- 
stroyed, plus freight and fifty cents per cwt., 
the reasonable handling charge. Judgment 
was entered for plaintiffs to the full extent of 
their policies—Crowley et al., d. b. a. 
United Waste Company v. North British & 
Mercantile Insurance Company, Ltd., et al. 
United States District Court, Western Dis- 
trict of South Carolina. March 8, 1947. 6 
CCH Fire ANp CASUALTY Cases 386. 

J. Davis Kerr, Daniel & Russell, Spartanburg, 
South Carolina, for Plaintiffs. 


Stephen Nettles, Greenville, South Carolina, 


S. R. Watt, Spartanburg, South Carolina, for 
Defendants. 


PROVING AGREEMENT 
TO TRANSFER COVERAGE 


(MISSOURI) 
® Fire loss 
Oral evidence 
Agent’s authority 


Plaintiff’s assignor sustained a fire loss, 
and in an action on the policy issued by 
defendant, liability was denied on the ground 
that at the time of the fire the policy was 
not in force and effect on the property 
designated in the policy, but under an agree- 
ment between the parties, the policy had 
been transferred to cover other property. 
The policy insured furniture and other per- 
sonal property situated at 808-810 Massa- 
chusetts Street, where the fire occurred on 
March 1, 1945. Bernard and Sophie Fire- 
stone owned the contents destroyed by the 
fire. The building in which the store was 
located belonged to plaintiff, Bernard’s father- 
in-law. When Bernard and his wife purchased 
the business in May, 1944, there was $8000 
fire insurance on the merchandise covered 
by three policies, two of which were written 
by defendant. These policies were assigned 
to the Firestones. About July, 1944, the 
Firestones acquired warehouse space at 732 
Massachusetts Street, one block from the 
store. Through Mr. Hartley, representing 
the local agent for defendant, Bernard or- 
dered the three policies on the contents at 
the store renewed for a year from August 
20, 1944. Hartley testified that on August 
17, he noticed furniture in the warehouse 
building, and upon inquiry found that it be- 
longed to the Firestones. He suggested to 
Mr. Firestone that he have insurance to 
cover the stock in the warehouse and rec- 
ommended a new policy, whereupon Fire- 
stone asked him how much he had on the 
store building, and upon being told that he 
had $8000, he said, “Transfer the $2000 just 
renewed down at the new place.” Hartley 
returned to his office and prepared the nec- 
essary instructions for the transfer, as a 
binder. The removal permit from the store 
to the warehouse was attached to defend- 
ant’s copy of the policy, and a copy of the 
removal endorsement was sent to the com- 
pany and to Mr. Firestone. 


The court was ofthe opinion that there 
was substantial evidence from which the 
jury could reasonably have believed that 
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the insured did order and agree to the trans- 
fer. The policy introduced by plaintiff did 
not contain the trarrsfer endorsement. De- 
nying that the insured had received a copy 
of the endorsement or that it was ever 
attached to the policy, plaintiff argued that 
no oral evidence was admissible to prove 
the agreement to transfer. There was physi- 
cal evidence indicating that the endorse- 
ment was at one time attached to the policy 
held by the insured and later removed. It 
was for the jury to determine whether the 
transfer was ordered and whether the steps 
had been taken to comply therewith as testi- 
fied to by defendant’s agent. Furthermore, 
the agent, having authority to issue and sign 
policies and endorsements and to collect pre- 
miums, was the general agent for defendant 
and had the authority to waive or to agree 
to a change or modification in the policy, 
notwithstanding the policy provision stating 
that no agent had the authority to waive a 
policy condition except by agreement en- 
dorsed on and attached to the policy. It 
is the agreement that controls, and the writ- 
ten endorsement to be attached is merely 
the evidence of the agreement. Judgment 
for the insurer was affirmed.—Kratchman v. 
North British & Mercantile Insurance Com- 
pany, Ltd. of England. Kansas City Court 
of Appeals, Missouri. June 2, 1947. 6 CCH 
Fire AND CASUALTY CASEs 392. 


ADJUSTER AGREES TO PAY 


(ILLINOIS) 
e Coinsurers’ liability 
Fire insurance on beauty shop 


Plaintiff, owner of a beauty shop, was 
insured by the defendant insurance compa- 
nies against fire loss on the shop and equip- 
ment. At the time the policies were issued 
they did not contain a loss payable clause 
with reference to the interest of the Western 
Hair Goods Company, from whom the owner 
had purchased the equipment on a condi- 
tional sales contract. Shortly after the fire 
plaintiff’s adjuster turned the policies over 
to defendants’ adjuster. Erion attached a 
loss payable rider in favor of Western Hair 
Goods Company, dated May 27, 1942, to each 
of the policies. As a result of a compromise 
the two adjusters fixed the loss at $6385.86, 
and in accordance with the terms of a coinsur- 
ance clause in both policies, the amount was 
reduced to $5924.13. Defendants’ adjuster 
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prepared proofs of loss in conformity with 
the agreed amounts, and plaintiff signed 
them on July 20, 1942, returning them im- 
mediately to defendants’ adjuster. While 
the policies were in the hands of defendants’ 
adjuster, an endorsement was affixed by 
rubber stamp, reducing each policy $2962.06 
for the loss. When defendants refused to 
pay, plaintiff brought suit and recovered a 
judgment of $2962.06 and interest against 
both insurers. 


On appeal, it was contended that plaintiff 
failed to prove any agreement by defend- 
ants to pay for the loss sustained. Was 
there sufficient evidence to justify the jury's 
finding that defendants’ adjuster agreed with 
plaintiff’s adjuster to settle and pay the fire 
loss? The court thought that there was. 
When defendants’ adjuster caused each of 
the policies to be endorsed with the legend, 
“This policy is hereby reduced to $2962.06 
for loss of 6-17-42,” he could not reasonably 
have done so except as the result of an 
agreement by him to pay plaintiff the amount 
specified in the endorsements. When de- 
fendants’ adjuster was designated to nego- 
tiate with plaintiff, ostensibly he had 
authority to make the agreement in behalf 
of the insurance companies to settle and 
pay the loss. If, as the adjuster testified, 
his authority was limited to ascertaining 
the amount of the loss and making recom- 
mendations to the insurance companies con- 
cerning payment, plaintiff was not bound 
by such a limitation because he had no no- 
t'ce of it. Judgment for plaintiff was affirmed. 
—Farley et al. v. Seeurity Insurance Com- 
pany of New Haven, Connecticut et al. 
Illinois Appellate Court, First District. May 
20, 1947. Released June 9, 1947. 6 CCH 
Fire AND CASUALTY CASEs 412. 

Samuel Levin, for Appellants. 

Simon Herr, Leonard Spira, for Appellees. 


WINECOFF HOTEL GUESTS 
SEEK LIEN 





(GEORGIA) 
e Garnishment 


Plaintiffs’ decedents perished in the fire 
which swept through the Winecoff Hotel. 
Plaintiffs sued out a fraudulent debtor attach- 
ment against the owner; caused a summons 
of garnishment to be issued on the attach- 
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ment and served upon defendant insurers ; filed 
a suit for damages against the hotel owner 
and the lessees; and sued out garnishment 
proceedings based on the pending common 
law suits. Subsequently, a suit in equity 
was brought, asking for the appointment of 
a receiver, cancellation of a conveyance, 
made four days after the fire, from the hotel 
owner to defendant Arlington Corporation, 
and establishment of liens in favor of plain- 
tiffs on the proceeds of the fire policies. 


It was alleged that the total amount of 
insurance on the building against loss by 
fire was $350,000; that the total amount of 
insurance on the furniture and furnishings 
was $25,000; and that the total amount of 
insurance against loss of use and occupancy 
on account of fire was $50,000, making a total 
of $425,000. Plaintiffs contended that by 
virtue of the garnishments they had a lien 
upon the proceeds for any judgments that 
might be rendered in their favor against the 
defendants in the common-law and attach- 
ment actions. At the time of the fire the 
owner held the title subject to a first mort- 
gage in favor of the Life and Casualty Insur- 
ance Company of Tennessee, on which there 
was an unpaid balance of $175,000. It was al- 
leged that the building and land were worth in 
excess of $500,000 and would sell easily for 
more than the first mortgage loan; that the 
policies were held by or for the benefit of 
the insurance company as additional security 
for the loan; that the aggregate of the 
amount due on the policies was more than 
sufficient to pay off the loan in full; and that 
the leasehold interest of the lessees was 
worth $25,000 to $50,000 per year more than 
the rent accruing on the lease contract and 
had ten years to run. It was further as- 
serted that it was the duty of the owner to 
repair the building upon demand of the 
lessees, who by failing to make the demand 
were damaging the leasehold estate and that 
the estate would become entirely worthless. 
The Arlington Corporation answered that 
it had in open court offered to hold all the 
property in status quo and to give such 
bond as the court might deem necessary 
pending a determination of the owner’s lia- 
bility to plaintiffs. An interlocutory decree 
was entered appointing the receivers, and 
the owner, Arlington Corporation, and the 
lessees appealed. 

Declared the court: “ ‘The high preroga- 
tive act of taking property out of the hands 
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ot one, and putting it in pound under the 
order of a judge, ought not to be taken 
except to prevent manifest wrong, immi- 
nently impending.’ The appointment of a 
receiver is recognized as one of the harshest 
remedies which the law provides for the 
enforcement of rights, and is allowable only 
in extreme cases, and under circumstances 
where the interest of creditors is exposed to 
manifest peril. If, as contended, plain- 
tiffs have a valid lien upon the funds in 
virtue of the summonses of garnishment, 
the very statement of this fact is an asser- 
tion of the adequacy of a legal remedy. A 
lien alone, where there is no evidence that 
the property under such lien is in danger 
of loss, destruction or injury, constitutes no 
reason whatever for the appointment of a 
receiver.” The court refused to sustain the 
contention that since the insurance company 
had a claim on the property of the hotel 
owner and since plaintiffs had a lien upon 
the funds covered by the garnishment, a 
receiver should have been appointed to com- 
pel the first lienholder to elect or satisfy 
his claim out of either the real estate or 
insurance money, leaving the other avail- 
able to plaintiffs. Any such right of plain- 
tiffs could be fully protected and enforced 
without the appointment of a receiver. The 
alleged fraudulent conveyance to Arlington 
Corporation would not constitute a ground 
for appointment of a receiver unless it ap- 
peared that the property was in danger of 
destruction or injury, and Arlington’s offer 
to give bond for the funds involved and to 
insure the protection of the property re- 
moved any reasonable apprehension that the 
property would either be destroyed or in- 
jured. The appointment of a receiver was 
an abuse of discretion, and judgment of 
the lower court was reversed on condition 
that Arlington give the bond offered.— 
Irwin et al. v. Willis et al. Georgia Supreme 
Court. June 12, 1947. 6 CCH Fire aAnp 
CASUALTY CAsEs 397. 

James F. Cox, William G. Grant; Lokey & 
Bowden; E. D. Smith, Jr., Carl B. Copeland, 
Hoke Smith; Smith, Partridge, Field & Dore- 
mus; Smith, Kilpatrick, Cody, Rogers & Mc- 


Clatchey, Atlanta, Georgia, Sidney F. Keeble, 
Nashville, Tennessee. for Appellants. 


Powell, Goldstein, Frazer & Murphy, Atlanta, 
Georgia, A. B. Conger, Vance Custer, W. H. 
Miller, H. G. Bell, Bainbridge, Georgia, for 
Appellees. 


Herman Talmadge, Atlanta, Georgia, for Ap- 
pellees in No. 15,850. 
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FORM RETAINED 
IN WAR DEPARTMENT FILES 


(NEW YORK) 
@ National Service Life Insurance 
Mother v. widow 
Wrong form executed 








At the time the decedent was inducted 
into the Armed Forces he was unmarried 
and designated his mother as sole beneficiary 
in his National Service Life Insurance policy. 
After his marriage he executed a change of 
beneficiary in favor of his wife on War De- 
partment A. G. O. Form Number 41. This 


was done under the supervision of the bat- 
talion adjutant, and the form was sent to 
the camp’s message center for transmission 
to its proper destination. Form Number 41 
was not the one provided by the Veterans’ 
Administration for effecting a change ot 
beneficiary, but was a War Department 
form used in connection .with six months’ 
gratuity payments, The form never reached 
the Veterans’ Administration, but remained 
in War Department files. 

Ruled the court: “Shapiro had done all 
he reasonably could do under the circum- 
stances to effectuate his intention to change 
his beneficiary. A brand new second lieu- 
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tenant cannot be expected to question the 
form provided by the Army through his bat- 
talion adjutant. .. . And, of course, it was 
not humanly possible for the insured to 
check every Army Regulation, nor to follow 
the form to see that the message center 
passed it on to the Veterans’ Administration 
where it should have gone, rather than to 
the War Department.” Judgment was en- 
tered for the insured’s widow.—Shapiro v. 
United States of America et al. United 
States District Court, Southern District of 
New York. May 30, 1947. 12 CCH LIFE 
Cases 673. 


“TENTH ANNIVERSARY DATE” 





(SOUTH CAROLINA) 
e “Anniversary” construed 
Date of delivery v. issuance 


The insured applied for insurance on Jan- 
uary 18, 1936, and the policy was delivered 
and the first premium paid on January 25, 
1936. The insured died on January 24, 1946. 
The insurer paid the face amount of the 
policy, but refused to pay the additional 
term amount, contending that death occurred 
after the tenth anniversary date of the policy. 
“Eminent lexicographers,” said the court, 
“have defined ‘anniversary’ to mean ‘the an- 
nual return of the day of a past event’ or as 
‘the same date each year.’ There is nothing 
in the policy contract to indicate that the 
word ‘anniversary’ was used in any other 
sense. Hence, it must be held to mean the 
annual recurring date of the event or hap- 
pening contemplated in the contract. It 
seems reasonable and logical that the event 
or happening to which reference is made in 


the contract is the date on which the policy 


contract became operative, the annual return 
of the date on which the policy by its terms 
became effective. Certainly the policy did 
not become effective on the date it bears be- 
cause the policy expressly provides other- 
wise in these words: ‘No liability shall exist 
unless and until the policy shall have been 
issued and delivered and the first premium 
paid.’ Those words plainly implied, both 
as to the risk assumed by the insurer and 
as to the protection afforded the insured, 
that they simultaneously became effective 
the moment the stated conditions precedent 
were met. Before that the insurer had as- 
sumed no risk, and the insured had gained 
no protection. This was true regardless of 
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the time fixed in the policy for payment of 
subsequent premiums. The insured died 
before the tenth anniversary of the policy. 
Judgment was entered for plaintiff—Hunter 
v. Provident Life and Accident Insurance 
Company. United States District Court, 
Western District, South Carolina, Green- 
ville Division. June 5, 1947. 12 CCH LIFE 
Cases 640. 


TIME LIMITATION 
IN FRATERNAL CONTRACT 


(SOUTH DAKOTA) 
@ Time limit for suit 
Conflict of laws 
Full faith and credit 


An Ohio citizen brought a suit in South 
Dakota against a fraternal benefit society, 
incorporated in Ohio, to recover benefits al- 
legedly due as the result of the death of an 
insured member who had been a citizen of 
South Dakota throughout his membership. 
The insurer claimed that the action was not 
commenced within six months from the time 
the claim on the certificate was disallowed, 
as was required by a constitutional provision 
of the society. The South Dakota Supreme 
Court held for plaintiff [INsuRANCE LAw 
JouRNAL, August, 1945, page 494] on the 
ground that the time prescribed generally 
by South Dakota for commencing actions on 
contracts was six years, and another South 
Dakota statute declared that “Every condi- 
tion in a contract, by which a party thereto 
is restricted from enforcing his rights by 
the usual legal proceedings in the ordinary 
tribunals, or which limits the time within 
which he may enforce his rights, is void.” 
The question before the court was whether 
the full faith and credit clause of the United 
States Constitution required the court of 
the forum, South Dakota, to give effect to 
the society’s constitutional provision, which 
was valid under the law of the State of Ohio. 


The United States Supreme Court re- 
versed the judgment for plaintiff and held 
that South Dakota public policy must yield. 
“The weight of public policy behind the 
general statute of South Dakota, which seeks 
to avoid certain provisions in ordinary con- 
tracts, does not equal that which makes 
necessary the recognition of the same terms 
of membership for members of fraternal 
benefit societies wherever their beneficiaries 
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may be. This is especially obvious where 
the state of the forum, with full information 
as to those terms of membership, has per- 
mitted such societies to do business and 
secure members within its borders. There 
would be little sound public policy in per- 
mitting the courts of South Dakota to recog- 
nize an action to collect the full benefits to 
be derived from a membership in the society, 
while, at the same time, nullifying other 
integral terms of that same membership 
which limit certain rights of beneficiaries to 
enforce collection of such benefits. It is of 
the essence of the full faith and credit clause 
that if a state gives some faith and credit 
to the public acts of another state by permit- 
ting its own citizens to become members of, 
and benefit from, fraternal benefit societies 
organized by such other state, then it must 
give full faith and credit to those public 
acts and must recognize the burdens and 
limitations which are inherent in such mem- 
berships. ... The full faith and credit clause, 
therefore, requires that effect be given to 
the six-month limit prescribed by the society 
and authorized by Ohio. .’—The Order 
of United Commercial Travelers of America 
v. Wolfe. United States Supreme Court. 
June 9, 1947. 12 CCH Lire Cases 575. 
Byron S. Apyne, Pierre, South Dakota; E. W. 


Dillon, Columbus, Ohio; Samuel Herrick, Wash- 
ington, D. C., for Petitioner. 


Hubbard F. Fellows, Rapid City, South Da- 
kota, for Respondent. 


SUICIDE ATTEMPTED 
AT KITCHEN STOVE 





(NEW YORK) 
© Cause of death 
Suicide v. malpractice 


The insured had been afflicted for a long 
period of time with a severe and persistent 
skin disease, which was unsightly, painful 
and failed to respond to treatment. He went 
from doctor to doctor and hospital to hos- 
pital seeking relief in vain. In July, 1943, 
plaintiff entered a Boston hospital and was 
found to be an extremely apprehensive, emo- 
tionally unstable person and reacting poorly 
to his skin disease. On August 9, 1943, he 
was found sitting on a chair slouched over 
the gas stove in the kitchen of his home with 
his face on the stove and all the gas cocks 
wide open. The insured was removed to 
a hospital and given a blood transfusion. 


Oxygen was administered for twenty-four 
hours. As he had suffered from retention 
of urine for nearly thirty hours, the attend- 
ing physician catheterized the patient on 
August 10, 11 and 12. This treatment 
was continued after the insured was re- 
moved to a New York hospital, where he 
died on August 19 as the result of uremia 
poisoning. The beneficiary sought to re- 
cover the face amount of the insured’s $50,000 
life insurance policy. The insurer relied on 
its suicide clause, which limited liability to 
the premiums paid if the insured died within 
two years from issuance by his own hand or 
act. The insurer contended that death was 
caused by acute carbon monoxide poisoning 
resulting in uremia poisoning, whereas the 
beneficiary asserted that death was the re- 
sult of catheterization, improperly adminis- 
tered. No special issue on the question of 
suicidal intent was submitted to the jury, 
but the question of intent was generally sub- 
mitted as well as the conflicting medical tes- 
timony as to the cause of the condition 
producing death. The jury found for plain- 
tiff, and defendant appealed. 


Reversing the judgment and ordering a 
new trial, the court stated: “This case was 
unique and exceptional and presented ex- 
tremely difficult problems to the trial court 
... It cannot seriously be contended that the 
parties to the contract when it was made 
did not contemplate that in the event of at- 
tempted suicide, therapeutic measures should 
not be taken to save or resuscitate the in- 
sured. If the insured took gas with suicidal 
intent and thereafter proper therapeutic 
measures and treatments according to ac- 
cepted medical practice were employed to 
save his life, but in spite of such measures 
he died, the insurer would not be liable, as 
in such case the intentional act of inhaling 
the gas proximately caused the death. Ii, 
however, the treatment was not accepted 
medical practice, but was malpractice, as 
contended by plaintiff, then the insured did 
not die by his own act, and plaintiff should 
recover. To be an efficient intervening cause, 
the medical treatment must be not in ac- 
cordance with accepted medical practice and 
to have in and of itself produced the con- 
ditions that immediately caused death, and 
the court should have so charged . . . The 
court should also have submitted to the 
jury whether it was accepted medical prac- 
tice to give the transfusion and whether tt 
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caused or contributed to the death. Failure 
to mention transfusion in the charge added 
to the confusion by reason of frequent refer- 
ence to improper medical practice as the 
cause of death without specifying what pre- 
cise improper medical practice was meant. 
On the issue of suicidal intent, the evidence 
was such that any verdict for plaintiff on 
that issue would have to be set aside, and 
on retrial, the issue should be submitted 
separately to enable the court to determine 
if any verdict on the issue is supported by 
the evidence.”—United States Finance Cor- 
poration v. Metropolitan Life Insurance 
Company. New York Supreme Court, Ap- 
pellate Division, First Department. June 
24, 1947. 12 CCH Lire Cases 683. 

Rowald H. Long; Tanner, Sillcocks & Friend, 
for Appellant. 


Norman Winer, Alfred B. Nathan; Nathan, 
Mannheimer, Asche & Winer, for Respondent. 


DECOMPOSED BODY 
FOUND IN WOODS 


(LOUISIANA) 
® Double indemnity 
Cause of death 
Visible wounds and contusions 





The insured’s decapitated and badly de- 
composed body was found fifty-two days 
after his disappearance lying in a wooded 
section of a suburb. His car was found 
three miles away with the keys in the igni- 
tion. When the body was found, it had 
obviously only recently been dragged to the 
roadside from a spot further in the woods 
where it had lain for a long time. The 
coroner issued a certificate stating, “Cause 
of death undetermined.” The beneficiary in- 
stituted an action when the insurer, who 
paid the face amount of the policy, refused 
to pay the double indemnity benefit, which 
was payable if death occurred as a result, 
directly and independently of all other causes 
of bodily injuries, effected solely through 
external, violent and accidental means of 
which there was a visible wound or con- 
tusion on the exterior of the body. AI- 
though there was no direct evidence as to 
the cause of death, the coroner testified that 
it was possible that fractures to the nasal 
bone could have caused death. 


Declared the court: “We think the loca- 
tion and condition in which the deceased’s 
automobile was found when considered in 
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respect to the spot where his body was 
found alone refute any probability that the 
deceased committed suicide, died from na- 
tural causes, or met his death accidentally, 
and while we are not authorized to enter 
into conjectural conclusions as to what 
brought about his death when the probabili- 
ties are equal, we think that when the evi- 
dence not only leaves an inference of the 
probability of death by foul play and ex- 
cludes all hypothesis or theory of death from 
suicide, disease, or accident, but so strongly 
supports the probability of death by vio- 
lence that the cause of death is estab- 
lished by a preponderance of the 
evidence. In such a case the cause 
of death is not conjectural either as a matter 
of law or as a matter of fact.” The court 
further ruled that the visible wound and 
contusion clause did not require that an 
external and visible sign of the injury be 
enduring in its nature. To deny the bene- 
ficiary recovery simply because the evi- 
dence of such wounds and contusions had 
been obliterated by the natural processes of 
decomposition was, the court held, a possi- 
bility that was never intended nor contem- 
plated by the parties. Judgment for the 
beneficiary was amended by reducing the 
amount of interest, and in all other respects 
was affirmed.—Siracusa v. The Prudential In- 
surance Company of America. 
Supreme Court. May 26, 1947. 
Lire Cases 572. 


Louisiana 


12 CCH 


Flanagan & Landry, New Orleans, Lousiana, 
for Plaintiff, Appellee. 


Edward Dinkelspiel, W. E. Adolph, Solomon 
S. Goldman, New Orleans, Louisiana, for De- 
fendant, Appellant. 


DISABILITY FEATURE ELIMINATED 
(TENNESSEE) roe =e pro 
© Settlement and release 


Subsequent accidental death 
Double indemnity 





The insured’s life insurance policy con- 
tained two riders, one providing for waiver 
of premiums and payment of a monthly in- 
come in case of total and permanent disa- 
bility, and the other providing for double 
indemnity in the event of death through 
accidental means. The insured lost his mind 
and became totally disabled, and the insur- 
ance company commenced paying benefits 
to his wife, who was appointed guardian. 
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The disability feature of the policy was ulti- 
mately settled by a lump sum payment of 
$3000, and the wife executed a release which 
eliminated the disability feature from the 
policy, which was rewritten. Shortly there- 
after the insured was killed when he came 
in contact with a highly charged electric 
wire, and claim was made for the face of the 
policy and double indemnity. The insurer 
denied liability, pointing out that the acci- 
dental death clause provided that the addi- 
tional indemnity would be paid only if death 
occurred before any benefit of value under 
any of the provisions in the life contract 
other than cash loan would have been claimed 
and allowed. The insurer then stated that 
the total and permanent disability provision 
was a part of the life contract, that benefits 
were claimed and allowed under the con- 
tract, and that the additional indemnity pro- 
vision ceased as of that date. 

The release executed by the insured’s wife 
expressly recited that it should not affect 
any other provisions of the policy. There 
was no language in the release expressing 
the intention that the double indemnity pro- 
vision should not be incorporated in the 
policy when rewritten. Judgment for plain- 
tiff was affirmed.—Travelers Insurance Com- 
pany v. Sides. Tennessee Supreme Court. 
May 31, 1947. 12 CCH Lire Cases 620. 

Emmett W. Braden, Charles G. Morgan, Mem- 
phis, Tennessee; Armstrong, McCadden, Allen, 


Braden & Goodman, Memphis, Tennessee, for 
Travelers Insurance Company. 


Sam P. Walker, Sam P. Taubenblatt; Waring, 
Walker & Cox, Memphis, Tennessee, for Mrs. 
Sides. 


TYPEWRITTEN PROVISIONS 
PREVAIL 


(KANSAS) 
e Payment of proceeds on maturity 
Irrevocable periodical payments 


Defendant issued a life insurance policy 
to plaintiff which provided for payment of 
the principal sum should the insured be 
living at maturity of the endowment. The 
application directed that the proceeds be 
paid under the periodical payment option, 
irrevocably. The policy contained a general 
provision allowing the insured to elect, re- 
voke or change any payment option in the 
policy by filing a written request with the 
insurer. Plaintiff filed a written election 
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to accept a payment option which required 
the company to pay the lump sum upon 
surrender of the policy. Defendant refused 
to make the lump sum payment on the 
ground that plaintiff’s father, who had fur- 
nished a large percentage of the premium 
money, had insisted upon the attachment 
of a rider that payment would not be made 
in lump sum, but in equal periodical install- 
ments. Plaintiff admitted that the periodical 
payment option was made irrevocable at the 
request of his father, but insisted that this 
fact was of no consequence because the 
policy had been entered into solely between 
plaintiff and defendant. Plaintiff also con- 
ceded that a large percentage of the pre- 
mium money had been furnished by his 
father, but stated that all of the premium 
payments had been made by plaintiff to 
defendant and that, therefore, the source of 
the money was of no importance, since the 
contract had been entered into only between 
the two parties. The trial court held, in 
substance, that since defendant admitted 
that it did not have any financial interest 
in retaining a large portion of the proceeds 
for making periodical payments, the irrevo- 
cable provision was revocable and that, under 
the policy provision permitting the plaintiff 
to revoke or change a payment option, plain- 
tiff was entitled to elect to recover the full 
cash value in a lump sum. 


The reviewing court disagreed with the 
trial court, stating, “As we view the entire 
insurance contract, the printed clause per- 
mitting the insured to revoke or change a 
payment option is in direct conflict not only 
with the typewritten application, which was 
made a part of the contract and read ‘irrev- 
ocable,’ but also with the typewritten 
rider. When two typewritten provi- 
sions of an insurance contract conflict with 
one printed provision, the rule that greater 
effect must be given the typewritten words 
unquestionably prevails, and the printed 
provision should be considered as deleted 
or omitted from the contract.” Judgment 
of the lower court was reversed.—Harrison 
v. The Farmers & Bankers Life Insurance 
Company. Kansas Supreme Court. June 
7, 1947. 12 CCH Lire CAses 623. 

Roetzel Jochems, W. D. Jochems, J. Wirth 


Sargent, Emmet A. Blaes, Robert G. Braden, 
Wichita, Kansas, for Appellant. 


Glenn Porter, Getto McDonald, William 
Tinker, Arthur W. Skaer, Hugh P. Quinn, 
Wichita, Kansas, for Appellee. 
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PROCEEDS PAID 
SEVEN YEARS AFTER DEATH 
(NEW YORK) 


e Claim for interest 
“Due proof” requirement 





The insured’s policies were payable at the 
company’s office in Newark, New Jersey, 
to the insured’s wife, if living, otherwise to 
his executors, administrators or assigns 
“immediately upon receipt of due proof of 
death.” The insured died on January 14, 
1936. In December, 1936, his wife filed a 
petition in Surrogate’s Court, New York 
County, asking that the policies be delivered 
to her. Controversies arose with regard to 
payment of the proceeds, and the insurance 
company appeared in the proceedings. A 
compromise agreement was entered into by 
plaintiffs and all other persons interested 
in the estate, which provided that the pro- 
ceeds, together with all post mortem divi- 
dends and interest, were to be paid to 
plaintiff bank as depositary for the benefit of 
the individual plaintiffs. The Surrogate 
Court entered a decree approving the agree- 
ment on December 30, 1942. Within two 
weeks defendant paid the policies to the 
bank. Thereafter plaintiffs, who alleged that 
defendant was furnished with due proof of 
the insured’s death shortly thereafter, sought 
to recover interest on the proceeds, which 
were not paid until seven years after his 
death. 


Although no formal proof of death was 
submitted to defendant, plaintiffs claimed 
that defendant had good and sufficient rea- 
son to be well aware of the insured’s demise. 
It was widely publicized in the newspapers; 
defendant was informed within two weeks 
of the death; there were various communi- 
cations between plaintiff wife and defendant 
concerning the death; and by appearing in 
the Surrogate proceedings, defendant was 
well aware that the petition therein alleged 
the factual data with respect to the death. 
These facts, plaintiffs claimed, constituted 
not only notice, but due proof of death. 
The law in New Jersey, however, is other- 
wise, and a mere notice cannot supply the 
place of or dispense with the more formal 
proof required by the policy. The policies 
did not become payable until the date of 
the decree of the Surrogate’s Court, and 
plaintiffs were not entitled to interest on the 
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proceeds. Defendant’s motion to dismiss 
the complaint for failure to state a claim 
was granted.—Hart et al. v. The Mutual 
Benefit Life Insurance Company of Newark, 
New Jersey. United States District Court, 
Southern District of New York. April 3, 
1947. 12 CCH Lire Cases 441. 

Lawrence R. Condon, Charles P. Connell, for 
Praintiffs. 

Littlefield & Marshall, for Defendant. 


UNPAID DISABILITY BENEFITS 


(LOUISIANA) 
@ Rival claimants 
Widow v. brother and sister 
Community assets 





The insured was totally and permanently 
disabled prior to his death, but for some 
reason his claim for disability benefits was 
not allowed during his lifetime. After his 
death the insurance company made a com- 
promise settlement and paid the widow, as 
administratrix, the sum of $12,000. There- 
after the insured’s brother and sister sought 
to recover one-half of the sum paid by the 
insurer, alleging that the two policies on 
which the $6000 disability benefits accrued, 
having been taken out before the insured 
was married, were the property of his sepa- 
rate estate and that, although the widow 
was made beneficiary of the life insurance, she 
was not beneficiary of the disability benefits. 

Stated the court: “The sum in dispute, 
which was due to the insured for disability 
benefits at the time of his death, was a 
community asset, and hence his wife is en- 
titled to one-half of it as surviving partner 
in community and to the other half by in- 
heritance under Article 915 of the Civil 
Code.” The brother and sister of the insured 
contended that the disputed fund came within 
the class of separate property described in 
Article 2334 of the Civil Code as “that 
which either party brings into the mar- 
riage.” The court answered: “Disability in- 
surance, like term insurance, has no reserve 
or cash surrender value, or other actual 
value before the happening of the event on 
which the insurance is payable. That part 
of the premiums which was attributable to 
the disability benefits, and which the in- 
sured paid previous to his marriage, added 
nothing to his estate because the event on 
which the disability benefits depended did 
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not happen previous to the marriage. In 
that respect he did not bring anything of 
value into the marriage. The amount which 
was owed by the insurance company for the 
annual premiums which were collected, but 
which should have been waived during the 
period of disability, was a community asset 
because it was admitted that the amount was 
collected from the community. The amount 
which was owed by the insurance company 
for the monthly disability payments likewise 
was of the nature of a community asset be- 
cause the money was payable in lieu of or 
as compensation for the loss of earning 
capacity of the insured, and if the payments 
had been made during the period of disa- 
bility, they would have defrayed expenses 
which fell upon the community.” Judgment 
for the widow was affirmed.—Easterling et 
al. v. Lamkin, etc. Louisiana Supreme Court. 
May 26, 1947. 12 CCH Lire Cases 607. 


SOLDIER WRITES HIS WIFE 


(ILLINOIS) 
@ National Service Life Insurance 
Change of beneficiary 
Sufficiency of notice 


At the time the insured entered the mili- 
tary service he was unmarried and desig- 
nated his mother as beneficiary in his insurance 
policies. A year or so later he was married 
and wrote his wife’s parents, expressing af- 
fection for their daughter and saying that 
he was carrying $10,000 insurance “made out 
to her.” Shortly thereafter he wrote his wife 
saying that he was providing an allotment 
for her and adding, “and I am sending you 
the address so you can have my insurance 
changed. Make yourself the principal bene- 
ficiary and mother the contingent benefi- 
ciary.” Following this letter his wife wrote 
the Veterans’ Administration asking to have 
the beneficiary changed to show her as the 
principal and the insured’s mother as con- 
tingent beneficiary. The Veterans’ Administra- 
tion did not consider this in accord with its 
regulations and stated that the change must 
be in writing, but apparently the soldier’s wife 
did not appreciate the necessity of forward- 
ing her husband’s letter directing the change. 
Later, some two months before the insured’s 
death, his superior officer wrote, at the in- 
sured’s request, to the Director of Insurance 
that the insured wished to change the bene- 
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ficiary in his policies, making his wife prin- 
cipal beneficiary and his mother contingent 
beneficiary. 


Declared the court: “It is clear that a 
change of beneficiary, if actually within the 
intention of the soldier and actually evinced 
by an affirmative act upon his part, of the 
character required by the statute, is effective 
even though notice to the Veterans’ Bureau 
does not occur until after the insured’s 
death. Rigid formality must give way to 
common fairness and remedial justice. The 
important question is has all doubt been 
removed as to the intent of the soldier.” 
The court thought it clear that the soldier 
did everything prior to his death necessary 
to secure a change of beneficiary. Judg- 
ment was entered for the widow.—Egleston 
v. United States of America et al. United 
States District Court, Eastern District of 
Illinois. April 18, 1947. 12 CCH Lure 
CAsEs 646. 

Roy E. Boley, Olney, Illinois, Benjamin I. 


Norwood, Thomas A. Graham, Danville, Illinois, 
for Plaintiff. 


Calvert & Brockman, Olney, Illinois, Robert 
Z. Hickman, Bookwalter, Carter & Gunn, Dan- 
ville, Illinois, for Mrs. Florence Egleston Stal- 
lard. 

William M. Lytle, Chicago, Illinois; William 
Hart, United States Attorney, Benton, Illinois; 
Ray M. Foreman, Assistant United States At- 
torney, Danville, Illinois; Ernest R. McHale. 
United States Attorney, East St. Louis, Illinois, 
for United States. 


TARDY DISCOVERY 
OF DISABILITY CLAIM 


(CALIFORNIA) 
@ Insurer’s denial of liability 
Discovery of fact after death 
Statute of limitations 





In December, 1926, the insured was to- 
tally disabled by tuberculosis. He submitted 
due written proof informing defendant that 
he had become wholly and presumably per- 
manently disabled from engaging in any 
occupation whatsoever for remuneration or 
profit and that such disability had existed 
for more than sixty days. Defendant dis- 
claimed any liability for benefits on the 
ground that it did not appear that the in- 
sured was permanently, continuously and 
wholly prevented for life from pursuing 
some gainful occupation. The complaint al- 
leged that the insurer, knowing that the 
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insured was disabled within the meaning of 
the policy, fraudulently represented to him 
that he was not entitled to benefits because 
it did not appear that he was permanently 
and wholly disabled for life, whereas the 
policy did not require that the insured pre- 
sent proof that he was disabled for life. It 
was further alleged that the insured relied 
upon these representations, made no fur- 
thet claim for benefits, and continued to pay 
the premiums until his death in August, 
1937. Thereafter, the widow requested the 
insurer to pay her the sums due under the 
policy, and defendant fraudulently repre- 
sented that the face of the policy and ac- 
crued dividends were the only sums due 
her. As a result, she was induced to sur- 
render the policy. It was finally alleged 
that in March, 1943, during the widow’s last 
illness, plaintiff, who is the insured’s son, 
discovered correspondence between the in- 
sured and defendant, which prompted him 
to consult counsel as to the existence of a 
cause of action. 

The original complaint was filed in De- 
cember, 1943, some nine months after plain- 
tiff discovered the correspondence of 1927, 
setting forth defendant’s disclaimer of lia- 
bility. Plaintiff sought to recover the ten-year 
accrual of disability benefits and premiums im- 
properly collected, pleading the insurer’s fraud 
as tolling the four-year statute of limitations. 
In affirming the trial court’s judgment against 
plaintiff, the court declared: “The defend- 
ant’s unconditional denial of liability to the 
insured gave rise to an immediate cause of 
action... . Plaintiff’s act of discovery, some 
sixteen years later, uncovered no fact that 
was not known to the insured during the 
last ten years of his lifetime and likewise 
known to the widow, who died six years 
later. ‘A failure to discover a cause of ac- 
tion does not, as in the case of its fraudulent 
concealment, suspend the running of the 
statute of limitations.’ There was no confi- 
dential relationship between defendant and 
the insured or his widow which would re- 
lieve either of them from the duty to make 
diligent inquiry into the merit of defendant’s 
position if either deemed it to be not well 
taken, but rather defendant’s unconditional 
denial of liability was sufficient to put each 
on notice that legal action would be required 
to cause defendant’s recognition of the in- 
sured’s disability claim.” Judgment for de- 
fendant was affirmed.—Neff, Admr, v. New 
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VCTUTA TOUCH EACLE ET 


York Life Insurance Company. California 
Supreme Court. May 29, 1947. 12 CCH 
Lire Cases 595. 

H. R. Skinner, C. P. Von Hertzen, 453 South 


Spring Street, Los Angeles, California, for 
Plaintiff, Appellant. 


Meserve, Mumper & Hughes, 555 South Flower 
Street, Los Angeles, California, for Defendant, 
Respondent. 


VENEREAL DISEASE DEATH 


(LOUISIANA) 
e Exclusion clause 
Incontestability clause 
Misunderstanding, deception 





The insurer refused payment of the face 
amount of the policy on the ground that the 
insured died from syphilis, a cause which 
was specifically excluded from coverage in 
the policy. The policy contained an incon- 
testability clause stating, “This policy shall be 
incontestable after one year from date of 
issue except for nonpayment of premiums, 
and except as to the following provisions 
and conditions relating to misstatement of 
age, death resulting from disease as herein 
limited, accidental death, suicide, total and 
permanent disability, aeronautics, military 
and naval service.” The next paragraph stated 
that benefits would not be paid for death 
resulting from violation of law, immorality, 
alcoholism, venereal diseases, or from an in- 
tentional act of any person other than the 
insured. Act 140 of 1938 provides that any 
industrial life insurance policy shall be in- 
contestable after it has been in force, during 
the lifetime of the insured, for one year 
from its effective date of issue, except for 
nonpayment of premiums. 


The insurer contended that death froia 
venereal disease was not covered by the 
policy when issued and that neither the in- 
contestable clause nor the Act of 1938 could 
add that risk. The argument on behalf of 
plaintiff was to the effect that there was 
not sufficient mention in the incontestable 
clause of the exception relied upon by the 
insurer. Both the incontestable clause and 
the limitation of liability appeared on the 
same side of the page and, in fact, followed 
each other. The policy made it very clear, 
the court declared, that venereal disease 
was excluded from coverage, and any charge 
of deception or misunderstanding was with- 
out foundation. Judgment for the beneficiary 
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was reversed and entered for the insurer.— 
Gordon v. Unity Life Insurance Company, 
Inc. Louisiana Court of Appeal, Parish of 
Orleans. June 9, 1947. 12 CCH Lure Cases 
658. 

Herman L. Midlo, for Plaintiff, Appellee. 


Frank S. Norman, James Everett Brown, for 
Defendant, Appellant. 


SUSPENSION 
OF DOUBLE INDEMNITY 


(ILLINOIS) 
® Military service clause 
Waiver 
Acceptance of premium 


The insured was killed in an automobile 
accident while on a military pass. The in- 
surer paid the face amount of the policy, 
but refused to pay the accidental death 
benefit claimed under the supplementary 
contract. After providing for payment be- 
.cause of death as a result of violent and ac- 
cidental means, the supplementary contract 
stated: “Provided that death shall not have 
occurred . while the insured is in the 
military or naval service in time of war.” 
A subsequent paragraph provided that the 
insurance under the supplementary contract 
would be suspended while the insured was 
in military or naval service in time of war, 
in which event that portion of the addi- 
tional premium received by the company, 
but unearned during the period of suspen- 
sion, would be refunded. During all the 
time the insured was in the service, defend- 
ant’s agent, with full knowledge that the 
insured was in military service, continued to 
collect the premiums due on the policy and 
supplementary contract. 

The court ruled that the provisions of the 
supplementary contract were entirely incon- 
sistent in that in one instance it contem- 
plated continuance of the supplementary 
contract in force, and in a later paragraph 
contemplated the suspension of the contract 
in its entirety and the return of the un- 
earned premium. Applying the: rule that 
ambiguities are to be construed against the 
insurer, the court concluded that as related 
to military service in time of war, it meant 
that it was a contract giving the right of 
suspension to the insurer if it so desired. 
Notwithstanding this, and with full knowl- 
edge of the fact that the insured was in 


service, the general agent collected and ac- 
cepted the premiums from month to month 
from the mother of the insured. If the sup- 
plementary contract was suspended, the 
court pondered for what purpose the pre- 
miums were collected. Concluding that the 
insurer had waived the provisions of the 
supplementary contract, the court reversed 
the judgment for the insurer and entered 
judgment for the beneficiaries.—James et al. 
v. Metropolitan Life Insurance Company. 
Illinois Appellate Court, Fourth District. 
April 28, 1947. Released June 2, 1947, 12 
CCH Lire Cases 604. 

Morris B. Chapman, 1931 Edison Avenue, 
Granite City, Illinois, for Plaintiffs, Appellants. 


Kramer, Campbell, Costello & Weichert, Jehn 
C. Roberts, 606-618 First National Bank Build- 
ing, East St. Louls, Illinois, for Defendant, 
Appellee. 


LAST DEPENDENT PARENT 


(COLORADO) 
e National Service Life Insurance 
Aunt and uncle v. natural mother 





At the time of the soldier’s death he car- 
ried National Service Life Insurance in the 
sum of $2000 and had designated his brother 
and sister as beneficiaries. By virtue of the 
1941 amendment to the National Service 
Life Insurance Act, automatic insurance in 
the sum of $3000 was payable to his depend- 
ent mother or father, if living. Thereafter, 
Congress recognized that without definitive 
legislation it might be held that only natural 
parents of servicemen were eligible to become 
beneficiaries of the insurance, and by adding 
Subsection (f) to Section 601 of the 1940 
Act, it defined the terms “parent”, “mother”, 
and “father” to include not only natural 
parents, but those who stood im loco parents 
to the serviceman for a period of not less 
than one year prior to his entry into the 
service. The deceased’s mother and his pa- 
ternal aunt and uncle claimed the proceeds. 
The trial court found for the aunt and uncle, 
who had taken the child into their home 
when he was five and one-half years old and 
reared him as their child until he finished 
high school. 

Soon after the insured’s birth his mother 
became mentally il] and remained mentally 
incapable of voluntarily relinquishing or be- 
ing legally deprived of any right which she 
possessed as the natural mother of the in- 
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sured. Since loco parentis is a status, not a 
right, the acquisition of it by the aunt and 
uncle did not deprive the mother of any 
right. The aunt and uncle simply acquired 
the status because of the incapacity of the 
mother to act as the parent. No rights ac- 
crued under the legislation until the death 
of the insured, at which time the right to 
the insurance depended upon the fact of 
parental relationship. The court concluded 
that the aunt and uncle were dependent 
father and mother and that they last bore 
that relationship. Judgment of the lower 
court was affirmed.—Lyerly v. United States 
of America et al. United States Circuit 
Court of Appeals, Tenth Circuit. May 19, 
1947. 12 CCH Lire Cases 568. 


John H. Tippit, for Appellant. 


Albert Ellis Radinsky, for Appellees, Eva and 
Harry Taylor. 


MISSTATEMENT IN HOSPITAL 
INSURANCE APPLICATION 


(NORTH CAROLINA) 
e Failure to disclose hernia 
Materiality, intent 
Contribution to hospitalization 


Plaintiffs sought to recover on a policy of 
hospital insurance the amount expended for 
hospital and surgical expenses incident to 
an appendicitis operation on plaintiff wife. 
The claim was contested by the reinsurer on 
the ground that in the application plaintiff 
husband had represented that his wife did 
not have a hernia when in reality she had 
had a hernia for a long time, though it was 
testified that she did not complain of it and 
that it had never “bothered” her. During 
the operation the surgeon incidentally re- 
paired the hernia, but there was no evidence 
that any charge or additional charge there- 
for was included in the surgical fee covered 
by the insurance. The jury found that the 
Statement in the application was not made 
with intent to deceive, and that the hernia 
did not contribute to the hospitalization or 
materially affect acceptance of the risk. 


The court believed the evidence sufficient 
to support the verdict. Under the terms of 
the policy, the incorrect answer would not 
defeat actions on the policy, otherwise in- 
contestable, unless the answer was made 
with intent to deceive, materially affected 
the acceptance of the risk, and contributed 
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to the event on which the policy became 
payable. The instruction to the jury pre- 
sented the determinative question in the 
language of the policy. Judgment for plain- 
tiffs was affirmed.—Caroll et al. v. Carolina 
Casualty Insurance Company. North Caro- 
lina Supreme Court. Filed May 21, 1947. 
12 CCH Lire Cases 566. 

Smith, Wharton & Jordan, 
for Plaintiffs. 

Gold, McAnally & Gold, for Defendant. 


McNeill Smith, 


VETERAN CONCEALS 
REENLISTMENT 


(NEBRASKA) 
@ Disability benefits 
Government’s action to recover 
Insanity of insured 


Defendant, who served as a soldier during 
World War I, converted his war risk insur- 
ance and after his discharge claimed dis- 
ability benefits for service-incurred disabilities. 
He then reenlisted in the Army, deserted a 
few weeks later, and was not apprehended 
for six years. Meanwhile he had received 
some $8000 in compensation and vocational 
training payments. When the insured was 
apprehended the Veterans’ Administration 
stopped his award for compensation and 
vocational] training payments, effective as of 
the date of reenlistment, but waived recov- 
ery of overpayments. Subsequently, it re- 
versed this decision and further held that 
the soldier, by conspiring to defraud the 
United States, had violated Section 504 of 
the World War Veterans’ Act and had 
thereby forfeited all claims and benefits un- 
der Title II and IV of the Act, as amended. 
Thereafter the soldier, by his guardian, in- 
stituted a suit in the United States District 
Court, District of Nebraska, to recover ac- 
cumulated monthly installments under the 
converted term insurance. The issues as to 
whether the soldier was insane by reason of 
mental diseases contracted during his World 
War I service, and whether such insanity 
had continued since his military service, 
rendering him totally and permanently dis- 
abled, were resolved against the United States. 


The government now seeks to recover 
from the incompetent: soldier and his guar- 
dian the amount of the compensation and 
vocational training payments made from the 
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date of reenlistment to the date of appre- 
hension, alleging that the soldier was not 
entitled to the payments because he was 
then in an active service pay status within 
Section 422, U. S. C., which excludes those 
in receipt of active service pay from the 
benefit of such payments. It was further 
contended that the fact that the soldier was 
prevented from receiving active service pay 
by his misconduct during the time of his de- 
sertion did not preclude him from being in 
an active service pay status within the stat- 
ute; that the payments were made under 
a mistake of law and fact, the veteran hav- 
ing concealed his reenlistment; and that the 
waiver of recovery of overpayments was 
based upon fraud in connection with a 
Minnesota court’s determination of the vet- 
eran’s insanity. 


The government could not prevail. The 
judgment and adjudication of insanity in the 
Nebraska action, having been unappealed 
and having become final, was a bar to re- 
covery by the United States in this action. 
Since the soldier was insane at the time of 
his reenlistment, his acts in reenlisting and 
deserting from the Army were the acts of 
an incompetent and could not be the basis 
of any recovery by the United States. 
Plaintiff's action was dismissed.—United 
States of America v. Cathcard et al. United 
States District Court, District of Nebraska, 
Omaha Division. 12 CCH Lire CAses 555. 

Joseph T. Votova, United States Attorney, 
Omaha, Nebraska, for Plaintiff. 


C. L. Dawson, 923 15th Street, N. W., Wash- 
ington, D. C.; Carl T. Self, 402 Arthur Building, 
Omaha, Nebraska, for Defendants. 


COMPLETED BENEFICIARY FORM 
FORWARDED AFTER DEATH 
(MINNESOTA) —_  preene 


e Parents v. intended wife 
Substantial compliance 


The intended wife of the insured alleged 
that prior to his death he had effected a 
change of beneficiary whereby she became 
entitled to the insurance proceeds upon his 
death. On November 24, 1942, the insured 
called upon the general agents of the insurance 
company and told them that he wanted to 
change one of his policies over to plaintiff and 
leave the other payable to his parents. He exe- 
cuted the necessary form, but had the date left 
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blank, as he did not want the change to be 
entered in the company records while his 
divorce action was pending. On September 
19, 1944 the insured telephoned the agents that 
he had received his divorce, that he and 
plaintiff were getting married, and that he 
wanted the agents to send the beneficiary 
change to the home office at once and also 
change the other policy to plaintiff. When 
the agents told him that the second policy 
could not be changed until he had signed 
the form, he told them that he would be in 
soon and take care of it. Contrary to the 
insured’s instructions, however, neither the 
form nor the policy was forwarded that day 
in the belief that the insured would be in 
to execute the second form and that both 
policies and forms might be forwarded for 
endorsement together. The date, September 
19, was inserted, however. The insured was 
killed in an automobile accident on Sep- 
tember 20. The change of beneficiary form 
and policy were mailed to the home office 
that day, arriving after the insured’s death. 
Consequently, the company did not endorse 
the change on the policy. 

Affirming the judgment for the intended 
wife, the court ruled that the insured had 
substantially complied with the policy pro- 
visions and had done everything within his 
power to effectuate the change. The fact 
that the instructions were not followed should 
not be permitted to defeat his purpose. 
There remained only the ministerial acts 
which the insurer could not refuse to per- 
form. Whatever right it had to insist upon 
strict performance was waived when it de- 
posited the proceeds in escrow.—Boehne v. 
The Guardian Life Insurance Company of 
America et al. v. Lindahl et al. Minnesota 
Supreme Court. May 29, 1947. 12 CCH 
Lire CASES 547. 

Eugene A. Rerat, 800 Foshay Tower; R. F. 


Merriam, 740 Builders Exchange, Minneapolis, 
Minnesota, for Respondent. 


Ben Toensing, 1050 Baker Building, Minne- 
apolis, Minnesota, for Appellants. 


INSURED KILLED BY BENEFICIARY 


(CALIFORNIA) 
e Mutual benefit certificate 
Forfeiture provision construed 





The probate court made its decree dis- 
tributing to the surviving husband of the 
decedent one-half of her separate property 
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and all the community property. The re- 
maining one-half of the separate property 
went to the decedent’s two surviving sisters. 
Included in the husband’s portion of the 
separate property was one-half of the pro- 
ceeds of an insurance benefit fund which his 
wife had carried on her life for many years 
as a member of a mutual benefit association. 
The sisters objected to this distribution of 
the insurance proceeds on the ground that 
the husband had killed his wife. The benefit 
contract provided that if the beneficiary or 
other person claiming the benefits caused 
the death of the insured, he forfeited the 
right to the benefits, which then became 
payable to the surviving children or the 
estate. 

The Probate Code provides that no per- 
son convicted of murder shall succeed to 
any portion of the estate of his victim, But 
there must have been an actual conviction 
of the heir for murder. When death is the 
result of accident, or even when caused by 
such gross negligence on the part of the 
beneficiary that he was guilty of involuntary 
manslaughter, the beneficiary may still re- 
cover. In this instance, the husband was 
charged with murder, but was convicted of 
manslaughter. Therefore, he was not barred 
from taking his share of his wife’s estate as 
her heir. Although the benefit certificate 
provided that if the beneficiary caused the 
death of the insured, he forfeited the right 
to receive the benefits, the death might have 
been caused by accident and consequently 
no forfeiture would be involved. Or, if there 
was a forfeiture, the money having been paid 
to the estate of the wife, the husband was not 
as a matter of law precluded from sharing as 
her heir. Judgment of the lower court was 
afirmed—In re Lysholm: Security First 
National Bank of Los Angeles v. Thompson 
et al. California District Court of Appeal, 
Second District, Division One. May 2, 1947. 
12 CCH Lire Cases 622. 

George I. Devor, Jacob Swartz, for Appellants. 

Lawrence Patil Scherb, for Respondent. 


DEATH IN AIRPLANE ACCIDENT 


(CALIFORNIA) . 
e Aviation rider 
Admissibility of documents 


Attached to the insured’s policy was a 
rider providing that in the event of death 
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as a result of airplane travel, other than as 
a fare-paying passenger in a licensed aircraft 
flying a regularly-scheduled passenger flight, 
the insurer’s liability would be limited to 
the reserve of the policy. The plaintiff of- 
fered in evidence a form filled out by the 
beneficiary as proof of death, stating that 
her son had been killed in an airplane crash 
near Orlando, Florida, together with cer- 
tain documents which plaintiff submitted at 
defendant’s request. These documents con- 
sisted of a telegram from “McNeil COAPBR” 
informing her of the death “as a result of 
an aircraft accident near Orlando”; a letter 
of condolence from an Army captain saying 
that the decedent was “a valuable member 
of this squadron and was engaged in train- 
ing pilots and their crews for combat at the 
time of his death”; a Florida death certifi- 
cate giving as the cause of death, “Accident 

. in wooded area . while at work... 
plane crash’; an Employer’s or Friend’s 
Statement filled out by one Woods on a 
form furnished by defendant, stating that 
the decedent had been an Army pilot and 
giving the cause of death as “Aircraft acci- 
dent while on an X mission, accident caused 
by interceptor plane”; and newspaper clip- 
pings telling of the airplane collision. Ob- 
jection was made to the admission of these 
documents on the ground that they were 
hearsay, and the trial court received in evi- 
dence the proof of death, but excluded the 
other documents. [INSURANCE LAW JourR- 
NAL, October, 1946, page 778. ] 


The reviewing court sustained the ruling 
on the admission of the documents. The 
newspaper clippings, letter, telegram, and 
Friend’s Statement were written hearsay. 
The death certificate, even if admissible to 
show the cause of death, was valueless to 
prove any fact relevant to the affirmative 
defense that the aircraft was not a regularly 
scheduled passenger plane. Another docu- 
ment excluded was a certified statement of a 
major general to the effect that Army rec- 
showed that the insured died from 
injuries sustained in an aircraft accident 
while on an authorized flight in a military 
plane. The certificate was not in proper 
form to brag it within an exception to the 
hearsay rule since it was not a certified copy 
of a record, but merely an officer’s state- 
ment of what the record showed. It could 
not be said that the trial court should have 
received the excluded documents as admis- 
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sions because they had been sent to the in- 
surer with the proof of death form. The 
policy required the submission of proofs 
of death, and because plaintiff complied with 
the requirements, she is not to be held to 
have accepted as her own the declarations 
contained in the data submitted. Her testi- 
mony made it evident that she had no in- 
formation concerning the insured’s death 
other than the hearsay statements contained 
in the excluded documents, Though able 
to show that the deceased was killed in an 
airplane crash, the insurer failed to show 
that he was not riding as a passenger in a 
licensed passenger aircraft. Judgment for 
the plaintiff was affirmed.—Bebbington v. 
California Western States Life Insurance 
Company. California Supreme Court. May 
23, 1947. 12 CCH Lire CAsEs 648, 

Campbell, Hayes & Custer, Edwin J. Owens, 
Austen D. Warburton, for Appellant. 


James F. Boccardo, Edwin H. Williams, for 
Respondent. 


RETALIATORY TAX 





(KANSAS) 
e Equalization of discrimination 
Determination of amount 
Statutes construed 


A Massachusetts insurance company re- 
ported to the Kansas Commissioner of In- 
surance that, based upon its business for the 
year ending December 31, 1945, it owed 
$11,237.21 in taxes. After the Commissioner 
received the report he made an assessment 
of $14,706.42 against the insurance company, 
which paid the amount assessed and there- 
after brought suit to recover the overpay- 
ment. The Kansas retaliatory tax law 
provides that “Whenever the existing or future 
laws of any other state shall require from 
insurance companies organized under the 
laws of this state applying to do business 
in such other state any taxes greater than 
the amount required for such purpose from 
insurance companies of other states, all 
companies of any such state doing business 
in this state shal] pay to the Commissioner 
for taxes an amount equal to the amount 
of such charges and payments imposed by 
the laws of such other state upon the com- 
panies of this state.” Prior to 1943, Massa- 
chusetts required of a life insurance company, 
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authorized to do business in Massachusetts, 
payment of an annual excise tax of one- 
fourth of one per cent upon the net value 
of all policies in force. In 1943, this statute 
was amended to provide for payment by all 
such companies of an excise tax of two 
percent upon their premiums, and that any 
company doing business in Massachusetts 
prior to December 31, 1943, should continue 
to pay at the old rate until the old rate 
amounted to as much as the new one. There 
were no Kansas companies authorized to do 
business in Massachusetts prior to Decem- 
ber 31, 1943. 

In arriving at the assessment made, the 
Commissioner determined that the part of 
the Massachusetts statute imposing an ex- 
action of one-fourth of one per cent of the 
net value of insurance policies applied; that 
such part of the law materially discriminated 
against Kansas corporations that might seek 
to do business in Massachusetts; and that 
the assessment was made to equalize the 
discrimination. On the other hand, plaintiff 
contended that if any Kansas company 
should attempt to do business in Massa- 
chusetts the statutes of that state would 
require it to pay a two per cent premium 
tax only; so that any Kansas company do- 
ing business in Massachusetts during the 
same period as plaintiff did in Kansas in 
1945 would have paid in Massachusetts only 
$11,237.21. The trial court found for plain- 
tiff, and on appeal defendant argued that 
had a Kansas company been doing business 
in Massachusetts on December 31, 1943, and 
had its tax, calculated on the basis of one- 
fourth of one percent of the net value of 
its policies, been greater than if it had been 
calculated on the basis of the two per cent 
premium tax, then that company would have 
been required to pay the larger amount cal- 
culated on the net value theory, and in re- 
taliation plaintiff should be compelled to pay 
taxes in Kansas calculated on the one-fourth 
of one per cent rate, since that would be the 
theory upon which a Kansas company would 
have been compelled to pay in 1944 and sub- 
sequent years to do business in Massachu- 
setts. The Commissioner further contended 
that, in order to bring itself within the pro- 
visions of the two per cent class in the 
Massachusetts statute, plaintiff would have 
to plead and prove that the two per cent 
premium excise on its business equaled or 
exceeded the excise of one-fourth of one 
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per cent on December 31, 1943, and for each 
subsequent year. 


The court held that defendant’s argu- 
ments overlooked the realities of the situa- 
tion, There were no Kansas companies 
doing business in Massachusetts prior to 
December 1, 1943, so that any Kansas com- 
pany to which the Massachusetts statute 
would apply would be a company which ap- 
plied for admission subsequent to December 
31, 1943. The Massachusetts statute in such 


a situation would require that a Kansas 
company pay on the two per cent basis. 
There was no other rate. Judgment for 
plaintiff was affirmed—Massachusetts Mu- 
tual Life Insurance Company v. Hobbs, 
Commissioner of Insurance. Kansas Su- 
preme Court. June 7, 1947. 12 CCH Lire 
CASES 667. 

, Edward F. Arn, Attorney General, for Appel- 
ant. 


W. F. Lilleston, Henry V. Gott, Wichita, Kan- 
sas, for Appellee. 
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It is expected that Canada will take definite action against American com- 
panies, unlicensed in Canada who are attracting business by direct mail solicitation, 
advertisements in Canadian papers and appointing agents in the provinces. The 
first step that is anticipated is the making it unlawful for newspapers to accept 
advertising from such companies. It will have to be done province by province 
but it is not expected that it will take long to become dominion-wide. It is a 
natural reaction in provinces where money is drifting beyond their borders and 
where Canadian companies are losing business. 
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The Machine Age Again 


and The Chicago Tribune for June 26 carried a story to the effect that a Chicago 
me- insurer was making plans to sell various types of insurance coverage using the 
e ol medium of a coin-operated machine. It is hoped, if the approval of the Illinois 
een Insurance Department is obtained, to install such machines in drug stores, depart- 
cent ment stores and filling stations. When the coins are placed in the machine, a 
A short 
time later, the insured receives his policy in the mail. These are modern times 
| re indeed. 


—- form is ejected which is to be completed and put back in the machine. 
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rw A Taxicab Insurance Company? 

pro- It is reported from Columbus, Ohio that the American Taxicab Association 
the is contemplating the establishment of an insurance company to write coverage 
rave for members, in the light of the fact it has long been a difficult problem in the busi- 
cent ness. Speaking of taxicabs and insurance, how about some insurance of getting 
d of a taxicab? 
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Page 
Bottling Company's Liability—E.xplo- 
ston of bottle (Tenn.) 666 


Charitable Institution's Liability—Ty- 
phoid carrier in kitchen (Ohio) 659 


Fumigator’s Liability—Use of hydro- 
cyanic gas (Cal.) 658 


Hospital’s Liability — Proprietary v. 
governmental function (Cal.) 


Indemnity—Landlord from realty com- 
pany (IWash.) 


Invitee Injured—Fall in grease pit 
(Mass.) 
Landlord and Tenant 
Tenant's child falling from window 
—Narrow screen (Ill.) 
Tenant's invitee injured—Common 


stairway (Mass.) 


Manufacturer's Liability—Explosion of 
cartridge (Mo.) 


Owner’s Liability 
Artificial pond Child drowned 
(Colo.) 
Exploston—Tank vent—Hidden de 
fect (Pa.) 
Tug - Boat capsized 
drowned (La.) 


Fisherman 
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LOOSE WINDOW SCREEN 


(ILLINOIS) 
e Child falls from window 
Landlord’s liability 
Plaintiff child fell three stories to the 
ground and sustained serious injuries when 





Page 


Physician's Malpractice — Delay in 
treatment—Method selected (N. C.) 664 


Railroad's Liability 

Bystanders struck by plank (Ark.).. 657 

Child running across tracks (Ark.) 663 

Deaf pedestrian injured—Last clear 
chance (W. Va.) 659 

Employee injured—Riding on “pass” 

(Ga.) O68 

Passenger injured — Door closing 
mechanism (N. Y.) 662 


Pedestrian walking on trestle—De- | 
tached freight cars (S. C.) 658 


Realty Agent's Liability—Prospective 
tenant injured —Open trap door 
(Pa.) 


Repairmen’s Liability—Electric shock 
from refrigerator (Tenn.) 


Retailer's Liability — Child injured 
Fireworks (Tex.) 


Street Railway's Liability—Pedestrian 
injured—Standing on tracks (Pa.) 600 


Teacher's Liability — Pupil injured 
Boxing match (N. Y.) 664 


she leaned against the dining room window 
screen, which fell out of the window. It 
was alleged that defendants, owners and 
operators of the apartment building, removed 
the screens in the fall and marked them so 
that they could be replaced the following 
spring, but that the dining room window 
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was replaced with a screen that was loose. 
Plaintiff's father reported this condition to 
the janitor and to the cashier in defendants’ 
office. The cashier replied that the janitor 
had reported it and that it would be taken 
care of. The trial court directed a verdict 
for defendants. On appeal, plaintiff con- 
tended that the trial court erroneously sus- 
tained the objection to her offer of proof 
that defendants expressly agreed to replace 
or repair the screen so that it would fit 
properly and would not be dangerous for a 
child leaning upon it. This offer consisted 
of evidence that a week before the accident 
plaintiff's father saw the janitor, asked him 
when he was going to fix the screen. and 
told him that he had a young daughter who 
might fall out the window. The janitor 
looked at the screen, said it was too small, 
and stated that he would get another screen 
to fit in the window. 

The rejected proof would not prove the 
agreement alleged, inasmuch as there was 
no duty imposed on defendants to maintain 
i screen sufficient to support plaintiff when 
“*4 window screen, 
obviously and of common knowledge, is 
not placed there for the purpose of keeping 
persons from falling out of a window, any 
more than the glass in the window itself is 
placed there for that purpose.’” Judgment 
for defendants was affirmed.—Crawford, 
etc., v. Orner & Shayne, Inc., et al. Illinois 
Appellate Court, First District. June 4. 
1947, Released June 19, 1947. 14 CCIl 
NEGLIGENCE CAses 1122. 


she leaned against it. 


Henry Mitgang, for Appellant. 


Kirkland, Fleming, Green, Martin & Ellis, 
for Appellees. 


PLANK HURLED 
AGAINST BYSTANDERS 


(ARKANSAS) 


@ Veneer company premises 
Railroad’s liability 


By contract defendant’s spur track entered 
the premises of the Van Veneer Company. 
The track was laid near the veneer com- 
pany’s boiler room, A train carrying sup- 
plies for an extension of the spur backed in 
Irom a connecting line. The new construc- 
tion was being built by defendant for busi- 
ness beyond the company’s plant. When 
the mission had been completed the train 


W Wnt 


headed out. As it passed the point where 
plaintiffs were standing, it struck one of 
three planks stacked near the track and 
hurled it against the bystanders. Defendant 
contended that someone connected with the 
plant or an independent agency must have 
changed the position of the top plank or 
otherwise it would have been hit when the 
train passed the stack on its inbound trip. 
“Reasonable inferences,” the court concluded, 
“justified the jury in finding that someone 
placed the planks too close to the railroad 
and that their position should have been 
seen if an appropriate lookout had been kept. 
Therefore, when negligence of the agency 
responsible for placement materially sup- 
plemented negligence of the defendant, and 
when injury resulted, defendant cannot 
escape responsibility on the ground that its 
operatives did not in fact see the danger.” 
Judgment for plaintiffs was affirmed.—Mis- 
souri Pacific Railroad Company, Thompson, 
Trustee v. Ross. Arkansas Supreme Court. 
June 2, 1947. 14 CCH NeEcLiceNce CASES 
1110. 
Henry 
pellant. 
William H. Glover, for Appellee. 


Donham, Richard M. Ryan, for Ap- 


FIRECRACKER EXPLODES 
IN CHILD'S HAND 





(TEXAS) 


@ Vendor’s liability 
Foreseeability of injury 


A “two-shot repeater” firecracker was 
sold by defendants’ saleslady to plaintiffs’ 
ten-year-old son. The boy was told that 
the firecracker should be placed upright on 
its base and the fuse ignited, and that an 
explosion would occur upon the ground, 
followed by another explosion in the air. 
The “repeater” was in essence two fire- 
crackers joined together tandem or length- 
wise. When an explosion occurred in the 
bottom firecracker, the fuse of the top fire- 
cracker became ignited. On the way home 
the boy and his older brother ignited the 
fuse, and the “repeater” performed accord- 
ing toexpectations. Unobserved by his 
brother, Charles picked up the hull or bot- 
tom part and placed it in his pocket. The 
next day Charles and his little sister were 
left at home while his mother went next 
door. Charles pulled the hull out of his 
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pocket, held it in his hand and inserted a 
match into its upper end. The explosion 
jarred the windows in the house next door 
and mutilated the boy’s hand, but the hull 
remained intact. The theory of plaintiffs’ 
action was that the firecracker was inher- 
ently dangerous; that from proof of the 
sale and delivery of the firecracker to the 
ten-year-old boy, the jury could infer that 
defendants were guilty of negligence; and 
that defendants had warranted that the fire- 


cracker would shoot twice and twice only. © 


The trial court directed a verdict for de- 
fendants. 


Whether the boy had the discretion to 
appreciate the dangerous character of the 
firecracker when sold to him, was decisive 
of whether defendants had violated their 
common-law duty. As a matter of law, de- 
fendants could not have anticipated that an 
explosive agent of the bottom firecracker 
would not completely explode; that the hull 
of the bottom firecracker would continue 
to be dangerous after the original explo- 
sions. But from the act of placing the fire- 
cracker in the boy’s possession, and from 
his age, they could reasonably have inferred 
that he might injure himself in handling it. 
Judgment of the lower court was reversed 
and the cause remanded.—Erwin et al. v. 
Dunn et al. Texas Court of Civil Appeals, 
Galveston. March 27, 1947. Rehearing 
denied, April 24, 1947. 14 CCH NEGLIGENCE 
CasEs 791. 

Bracewell & Tunks, Houston, Texas, for Ap- 
pellants. 


Alpha & Brunson, Gordon A. Dotson, Houston, 
Texas, for Appellees. 


TRESTLE WALKER 
STRUCK BY FREIGHT CARS 


(SOUTH CAROLINA) 


@ Railroad’s liability 
Detached cars rolling down hill 
Absence of warning 


Plaintiff was injured while walking across 
a railroad trestle in defendant’s freight yards, 
when a string of twenty cars, detached from 
the locomotive, overtook and ran over him. 
Alongside the trestle was a narrow board- 
walk used by the public as a means of pas- 
sage to a nearby street. The trainmen were 
congregated at rest on the spur track around 
the idle locomotive when plaintiff passed on 
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his way to cross the trestle. Within a few 
minutes the crew released the handbrakes 
of the cars and permitted them to roll down 
the decline. A curve obstructed the view 
of both the crew and plaintiff, and it was a 
dark night. Two of the crew first saw plain- 
tiff at a distance of fifty yards and shouted 
a warning to him. Plaintiff looked back and 
began a zig-zag attempt to escape. In doing 
so, he fell across the tracks and was run 
over by the cars. 


No attempt had been made to apply the 
brakes. The freight cars had no audible 
mechanical signal for warning persons on 
or about the track, but there was a fusee 
in the drawhead of the lead car, another in 
the hands of a trainman on top of this car, 
and electric lanterns were carried by the 
two trainmen on top of the car. It was 
admitted that these lights were feeble and 
were not intended to illuminate the way 
ahead. Defendants contended that the noise 
of the rolling cars as they rounded the curve 
sufficed as a warning signal. The court was 
of the opinion that the evidence of willful- 
ness, wantonness, recklessness and _ negli- 
gence on the part of defendants was sufficient 
to warrant submission of the case to the 
jury, and that the motions for nonsuit and 
a directed verdict were properly refused. 
Judgment for plaintiff was affirmed.—Walker 
v. Atlanta & Charlotte Air Line Railway 
Company et al. South Carolina Supreme 
Court. May 30, 1947. 14 CCH NEGLIGENCE 
CAseEs 1116. 

Frank G. Tompkins, Columbia, South Caro- 


lina; P. A, Bonham, Greenville, South Carolina, 
for Appellants. 


Wyche, Burgess & Wofford, Hingson & Todd, 
Greenville, South Carolina, for Respondent. 


FUMIGATING 
WITH HYDROCYANIC GAS 





(CALIFORNIA) 
e Hazardous activity 


Cockroaches were entering the building 
superintendent’s office from the basement ol 
a building owned by defendant Medico- 
Dental Building and leased to defendant 
3edell for use as a restaurant. Defendant 
Moore was engaged to eradicate the pests. 
Moore introduced hydrocyanic gas into the 
basement and the superintendent’s office. 
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The following morning as plaintiff entered 
his place of employment in an adjoining 
building, also owned by defendant, he was 
overcome by the fumes. The jury returned 
a verdict against the fumigator and in favor 
of the building company and the lessee. On 
appeal, the fumigator objected to the trial 
court’s instruction on the absolute liability, 
without a finding of negligence, for the mis- 
carriage of an ultra-hazardous activity. 

The court found no merit in the con- 
tention that the use of hydrocyanic gas for 
fumigation was an activity of common usage 
in the community and was within the ex- 
ception to the absolute liability rule. On 
the contrary, because of the extremely lethal 
nature of the gas only a few pest control 
operators are licensed to use it in fumiga- 
tion. Whether or not the activity came 
within the rule was a question for the trial 
judge, and it was proper to instruct the 
jury that it might find for plaintiff even 
though there was no showing of negligence 
on the part of Moore. The fumigator was 
an independent contractor and was given 
complete independence as to the manner and 
method of exterminating the pests, and the 
building owner and lessee had no knowledge 
of the dangerous character of the chemical 
Moore chose to use. Judgment of the lower 
court was affirmed.—Luthringer v. Moore 
et al. California District Court of Appeal, 
Third District. May 29, 1947. 14 CCH 
NEGLIGENCE CAsEs 1130. 


TYPHOID CARRIER IN KITCHEN 


(OHIO) 


e Contaminated food 
Charitable corporation’s liability 


The Salvation Army Inc. maintained a 
home for working girls known as “Evan- 
geline Residence.” Plaintiff was one of 350 
young women residing in the home and one 
of the eighteen sufferers in a typhoid fever 
epidemic that broke out in the home. In an 
action to recover for personal injuries and 
illness as the result of the typhoid fever 
attack, plaintiff alleged that defendant was 
negligent in serving food and drink which 
was contaminated with typhoid infection 
and which was prepared, served and sold 
in violation of the pure food laws of Ohio. 
Defendant answered that it was incorporated 
a a religious and nonprofit charitable or- 


UU 


ganization and that plaintiff was a beneficiary 
of its charity. An epidemiological survey 
was made, which revealed that one Martha 
Brown, who was employed as a dish washer 
and was later given the additional job of 
making orange juice, was a typhoid carrier. 
There was no evidence tending to show 
failure on the part of those in charge of 
managing and directing the operation of 
the home to exercise due care in the selec- 
tion or retention of any of its employees. 

The trial court erred in directing a ver- 
dict for plaintiff and erred in failing to direct 
a verdict in favor of defendant. Where 
there is a violation of the pure food statutes, 
which constitutes negligence per se, the ac- 
tion sounds in tort, and the rule of limited 
liability in favor of eleemosynary institutions 
must be applied. Judgment for plaintiff was 
reversed and entered for defendant.—Lovich 
v. The Salvation Army Inc. Ohio Court of 
Appeals, Eighth District, Cuyahoga County. 
June 30, 1947. 14 CCH NEGLIGENCE CASES 
1143. 

Harrison, Thomas, Spangenberg & Hull, for 
Plaintiff, Appellee. 


McKeehan, Merrick, Arter & Stewart, for De 
fendant, Appellant. 


DEAF MAN STRUCK BY TRAIN 


(WEST VIRGINIA) 


e Warning signals ignored 
Last clear chance 


The totally deaf sixty-eight-year-old dece- 
dent was killed by a train which approached 
him from the rear as he was walking along 
the railroad tracks. The accident occurred 
in the afternoon on a four percent curve 
about 1166 feet east of Turkey Knob which 
is a flag stop on defendant’s passenger run. 
There was a clear view of the site of the 
accident for a distance of 420 feet as the 
engine approached. It was customary for 
persons in the community to walk along the 
right-of-way in this neighborhood. Prior 
to the accident the decedent had been sitting 
on the steps of a schoolhouse about 100 feet 
south of the tracks and 800 feet east of 
Turkey Knob. He left the schoolhouse and 
walked across the main tracks at about the 
time the train was stopped at Turkey Knob, 
and then walked east.on the north end of 
the cross ties of the main track at a moderate 
gait with his head down in what appeared 
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to be a normal manner. The train blew a 
whistle when it was 700 feet west of the 
place of the accident. At that time the de- 
cedent was between 500 and 600 feet ahead 
of the train and still walking on the north 
end of the ties of the main line. A second 
whistle was blown when the train was 453 
feet from the scene of the accident while 
the decedent was still walking on the ties. 
The decedent gave no indication that he 
heard the signals, but continued to walk in 
the same manner until he was struck. Since 
the train could have been stopped in 115 
feet, the question was whether the engineer 
should have realized that the decedent’s fail- 
ure to heed the signals was due to some 
disability on his part and whether the engi- 
neer should have stopped the train before 
hitting the decedent. 


The court pointed out that a stricter view 
is taken of the responsibilities of a railroad 
when the operator of one of its trains ob- 
serves a person in a position of danger on 
tracks customarily used by pedestrians in 
the vicinity. While the presumption still 
prevails that the reaction of the plaintiff to 
the warning signal will be normal and that 
he will quickly seek a safe position, yet if 
his actions are such as to indicate that he 
is oblivious to the signals or cannot or will 
not respond to them, the trainmen must 
promptly use every reasonable effort to stop 
the train and avoid an injury. It is also 
well settled that after discovering a tres- 
passer or licensee on the track, it is the duty 
of the trainmen to give warning of approach 
in ample time, and if there is no response 
or anything about the licensee’s actions indi- 
cating that he has not heard or does not 
have the use of his faculties and is not making 
any effort to avoid the approaching danger, 
then they must bring the train under con- 
trol, if possible, and avoid the injury. The 
trial judge correctly concluded that it was 
for the jury to say whether the engineer 
was negligent in failing to check the train 
until it was too late to avoid the accident. 
Judgment for plaintiff was affirmed.—The 
Chesapeake and Ohio Railway Company v. 
Craft, Admx. United States Circuit Court 
of Appeals, Fourth Circuit. May 13, 1947. 
14 CCH NEeEcLicence CAsEs 1042. 

Amos A. Bolen, C. W. Strickling; Fitzpatrick, 
Strickling & Marshall, for Appellant. 


Douglas Bowers, L. L. Scherer; Scherer, 
Bowers & File, for Appellee. 


VOLUNTEER TRAFFIC DIRECTOR 
STRUCK BY STREETCAR 


(PENNSYLVANIA) 


e Standing on streetcar tracks 
Assumption of risk 


Plaintiff heard and saw a fire engine about 
a block distant on Preston Street approach- 
ing Haverford Avenue. At the same time 
he saw a streetcar approaching from the 
west on Haverford. Fearing a possible right 
angle intersection collision, plaintiff went 
out into the middle of the street, stood on 
the car tracks and waved at the trolley, 
which was approaching at a speed of twenty- 
five or thirty miles per hour. A few min- 
utes later he turned and faced the fire engine, 
waving it to come on. The streetcar did 
not stop, but continued on its course and 
struck plaintiff. The trial court entered 
judgment for defendant notwithstanding the 
verdict. The appellate court reversed, [IN- 
SURANCE LAw JourNAL, February, 1947, page 
188] and appeal followed. 


The high court could see no reason why 
plaintiff could not have given his signals 
just as well and in perfect safety while 
standing in the street outside the range of 
the rapidly approaching streetcar. By re- 
maining on the track he also endangered 
the streetcar passengers. The court could 
not hold and the jury could not be permitted 
to find that plaintiff did not realize the 
gravity of the risk involved in remaining 
on the track. The motorman might prop- 
erly have assumed that plaintiff would step 
off the track when it became apparent to 
him that the car was not coming to a stop 
at Preston Street. The movement of the 
streetcar to Preston Street, a distance of 421 
feet, at the rate which plaintiff said the 
car was moving, would take about ten sec- 
onds. It was only five seconds from him 
when he turned and looked away from it. 
By remaining on the track when he might 
have left it in safety, he assumed the con- 
sequences of his rashness. Defendant’s wan- 
ton misconduct, as a legal cause of injury, 
was superseded by plaintiff’s wanton or reck- 
less misconduct which became the legal 
cause of his injury. Judgment of the appel- 
late court was reversed and that of the trial 
court for defendant was affirmed.—Elliott 
v. Philadelphia Transportation Company 
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Pennsylvania Supreme Court, Eastern Dis- 
trict. May 26, 1947. 14 CCH NEGLIGENCE 
Cases 1029. 

Philip Price? 1230 Packard Building; Bernard 


J. O’Connell, 550 Mitten Building, Philadelphia, 
Pennsylvania, for Appellant. 


Maurice H, Brown, Arthur M. Harrison, Rob- 
ert M. Barnstein, 1900 North American Building, 
Philadelphia, Pennsylvania, for Appellee. 


BOAT CAPSIZED BY SWELLS 


(LOUISIANA) 


e Fisherman drowned 
Tug owner’s liability 





Tickfaw River was a famous fishing stream 
used largely by small craft. Plaintiff’s hus- 
band and a companion were returning from 
fishing on the river in an orange rowboat, 
fourteen feet long by three feet wide. De- 
fendant’s towboat was headed downstream, 
pushing a barge twenty-eight feet wide by 
100 feet long, loaded with 300 logs. The 
logs were stacked so high that it was im- 
possible for the operator of the tug to see 
ahead of him. As plaintiff's husband and 
his companion attempted to pass the tow- 
boat on the starboard side about 150 feet 
from the barge, their boat was capsized by 
the swells. Plaintiff's husband, who was 
dazed by a head injury, was drowned, but 
his companion swam safely to shore. The 
trial court rendered judgment for plaintiff 
and her daughter, but the judgment was re- 
versed on appeal, the court holding that 
plaintiff failed to carry the burden of proof 
to show that the death was the result of 
any negligence on the part of the operators 
of the towboat and barge, and further that 
if there was any negligence on the part of 
the operators, the deceased’s contributory 
negligence barred recovery. 


Reviewing the lower court decisions, the 
higher court was convinced that the operator 
of the tugboat and the deckhand, who was 
supposed to be on top of the logs as a look- 
out, were extremely negligent in not observ- 
ing the skiff or seeing the deceased and his 
companion waving or hearing them shout. 
The deceased turned the skiff to meet the 
waves, which was the proper way to meet 
a wave wash. However, judgment of the 
trial court awarding the widow $17,500 and 
the child $9000 was excessive in view of the 
fact that the decedent’s earnings were $5000 
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per year. Judgment of the appellate court 
was reversed and that of the trial court for 
plaintiff was amended so as to award plaintiff 
$12,000 individually and $7000 for the daugh- 
ter, and as amended, the judgment of the 
trial court was reinstated.—Tolle, ete. v. 
Higgins Industries, Inc., et al. 
Supreme Court. May 26, 1947. 
NEGLIGENCE CAseEs 1015. 


Louisiana 


14 CCH 






ELECTRIC SHOCK 
FROM REFRIGERATOR 


(TENNESSEE) 


© Repairmen’s liability 
Installation of cold control 
Res ipsa loquitur 





Shortly after plaintiff purchased an elec- 
tric refrigerator from defendants, it became 
necessary to have a new cold control in- 
stalled. However, the new cold control 
failed to function properly and caused a per- 
son grasping the handle to receive an electric 
shock. When this condition became apparent 
to plaintiff, she notified defendants, who in 
the spring of 1946 installed another cold 
control. On July 30, 1946, plaintiff grasped 
the door handle of the refrigerator and re- 
ceived such a severe electric shock that she 
was thrown violently to the floor. Plaintiff 
charged negligence on the part of defend- 
ants in the installation of the cold control 
and in repairing the refrigerator. Defendant 
demurred to the declaration on the grounds 
that it did not contain any averments that 
defendant was guilty of any negligent act 
or breach of duty owed to plaintiff and be- 
cause the declaration only stated that de- 
fendant was guilty of negligence, but did 
not state the facts on which the negligence 
was predicated. The trial judge sustained 
the demurrer, and plaintiff appealed, con- 
tending that it is not necessary to plead 
specific acts of negligence where the res ipsa 
loquitur doctrine is relied upon. 


“The fatal weakness of the plaintiff’s case,” 
the court stated, “is that the electric refrig- 
erator had been under the exclusive control 
of the plaintiff herself for several months 
preceding the day of the accident. ... There 
is no question but that this gadget functioned 
properly from the spring of 1946 until July 
30 1946. Res tpsa loquitur is clearly not 
applicable where the plaintiff used it with- 
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out any mishap for four or five months after 
repairs were made. It is just as reasonable 
to presume that the accident was caused by 
some defect in the refrigerator causing a 
short circuit, with which defendants had 
nothing to do, as to any failure to make 
proper repairs or installation of the cold 
control.” Judgment for defendant was af- 
firmed.—Edwards v. Irion et al. Tennessee 
Supreme Court. 14 CCH NEGLIGENCE CASES 
1018, 


DOOR SLAMS ON 
PASSENGER'S FINGER 


(NEW YORK) 


e Carrier’s liability 
Defective closing mechanism 


When defendants’ train stopped at her 
destination plaintiff opened the door at the 
end of the aisle. The door, which opened 
in from right to left, was equipped with an 
automatic closing mechanism that was so 
adjusted as to close the door to within five 
or six inches of the jamb and there check it 
momentarily before closing the rest of the 
way. According to plaintiff, as she pro- 
ceeded through the doorway, she saw the 
door closing rapidly behind her and put out 
her right elbow to check it. The door did 
not stop as it usually did, but struck her 
elbow, forced her right hand onto the door 
jamb, and closed on the fourth finger of her 
hand with sufficient force to cut off the tip 
of her finger. Defendants had no record of 
when or by whom the closing mechanism 
had been last inspected. After the accident 
a car inspector found the closing mechanism 
in good working order. The trial judge set 
aside a verdict for plaintiff, stating that he 
could see no negligence on the part of the 
defendants. In reversing the judgment with 
directions to reinstate the verdict, the re- 
viewing court declared: “The jury was at 
liberty to believe plaintiff’s story that the 
door closed rapidly and without checking 
rather than.the inspector’s testimony that 
he found it in good working order. ... « A 
steel door weighing fifty pounds and closing 
rapidly under the pressure of a strong spring 
would certainly be a source of danger unless 
it were checked before reaching the door 
jamb.”—Dailey v. Palmer et al., Trustees, 
The New York, New Haven and Hartford 
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Railroad Company. 


1947. 14 CCH NEGLIGENCE CAses 1021. 
Louis F, Huttenlocher, for Appellant. 


Edward R. Brumley, Robert M. Peet, for 


Appellees. 


CARTRIDGE EXPLODES 


(MISSOURI) 


e Purchaser’s eye injured 
Manufacturer’s liability 
Failure to test 


Plaintiff purchased a box of cartridges, 
which had been manufactured by defendant. 
The shells were designed to explode in- 
stantly upon percussion of a firing pin of a 
standard make .22 caliber rifle in good con- 
dition. After such an explosion and ejection 
of a lead bullet, the operator of the gun 
would pull up the breech bolt, open the 
breech of the gun barrel, exposing the ex- 
ploded shell to view, push back the breech 
bolt, and the gun would eject the exploded 
shell container. Plaintiff placed one of the 
shells in the proper loading place, pulled 
the trigger, and the firing pin struck the 
back end of the shell at a point where the 
percussion should have caused an instan- 
taneous explosion, but the shell did not ex- 
plode. Thereupon plaintiff raised the 
breech, exposing the shell, and then, with- 
out further percussion or force, the shell 
exploded, throwing fine bits of metal into 
plaintiff's eye and face. Plaintiff alleged 
that the delayed action of the shell was due 
to the negligence of the defendant in its 
manufacturing process. An expert witness, 
produced by plaintiff, testified that in his 
opinion the delayed action was due to a 
defective primer in the cartridge. The 
primer is the ignition charge that ignites 
the powder which propels the bullet through 
the barrel of the weapon. He stated that a 
primer might be defective because of im- 
proper mixture or because the mixture was 
placed in the primer when too dry, thus per- 
mitting it to flake. 


The court did not agree with defendant 
that the opinion of plaintiff's expert was bare 
and bald without any facts to support It. 
The gun had not previously jammed, and 
plaintiff had successfully fired one of the 
shells through the gun just prior to the acci- 
dent. Thereafter some of the shells from 
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the carton fired properly and _ others 
“snapped.” The expert’s opinion was based 
partly on physical and partly on other spe- 
cific facts in evidence, and it could not be 
said that there was no proof of specific neg- 
ligence on the part of defendant. Moreover, 
the jury could reasonably have inferred that 
no proper test was made by defendant to pre- 
vent the faulty condition of the cartridge. 
Judgment for plaintiff was affirmed.—Riggin 
y. Federal Cartridge Corporation. Kansas 
City Court of Appeals, Missouri. June 16, 
1947. 14 CCH NEGLIGENCE CAsEs 1086. 

Madden, Freeman, Madden & Burke; Ralph 
M. Russell, Kansas City, Missouri, for Appel- 
lant. 


Wilbur B. Ennis; Hogsett, Trippe, Depping 
& Houts, Kansas City, Missouri, for Respondent. 


CHILD DARTS 
INTO PATH OF TRAIN 


(ARKANSAS) 


e Crossing tracks in middle of block 
Running from behind caboose 
Proximate cause 


A street carnival was being held on the 
south side of the railroad tracks, partly on 
the right-of-way and partly in the street. 
A thirteen-year-old girl and her companion, 
who were in the center of a block between 
two public crossings, wanted to cross to the 
north side of the tracks. They waited for a 
freight train to pass and then ran from 
behind the caboose directly in front of a 
fast passenger train headed in the opposite 
direction. The thirteen-year-old girl was 
killed, but her companion escaped. Plain- 
tiff alleged negligence on the part of de- 
fendant as to speed of the train, failure to 
give the statutory signals, failure to keep 
a lookout, and failure to apply the brakes. 
It was argued that the proof made a case for 
the jury and that the trial court erred in 
directing a verdict for defendant. 

The operation of the train at a rate of 
seventy miles per hour, which was greater 
than that permitted by town ordinance, 
could not be said to be the proximate cause 
of the death. If the train had been running 
at a much slower rate of speed, it would 
have been impossible for the child, who 
darted from behind the caboose, to have 
been seen in time to prevent the accident. 
Moreover, the child was not at a crossing 


manne 
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or point where even a foot path led across 
the tracks, but where she was either a tres- 
passer or a bare licensee to whom defendant 
owed no duty except not to willfully or 
wantonly injure her and to exercise ordinary 
care to avoid injuring her after the discovery 
of her peril. The failure to give the statu- 
tory signals was unimportant. The noise of 
the oncoming passenger train must have 
been greater than that of the slowly moving 
freight and could have been heard if the 
slightest attention had been given to it, or 
if the girls had glauced to the right they 
could and would have seen the train which 
was practically in front of them when they 
darted across the track. As to the failure 
to apply the brakes, it was undisputed that 
the deceased could not have been seen in 
time to apply them. Judgment for defend- 
ant was affirmed.—Walker v. Missouri Pa- 
cific Railroad Company, Thompson, Trustee. 
Arkansas Supreme Court. May 5, 1947. 14 
CCH NEcLicence CAses 1073. 


Hays, Wait & Williams, for Appellant. 
Thomas B. Pryor, Brady Pryor, for Appellee. 


CHILD FALLS 
FROM HOSPITAL CRIB 


(CALIFORNIA) 


e City and county hospital 
Proprietary v. governmental function 


The complaint alleged that plaintiff had 
placed his fifteen-months-old son in the city 
and county hospital, which was operated by 
the city and county in its proprietary capac- 
ity, and that because of defendants’ lack of 
supervision, the child fell from its crib to 
his death. A general demurrer was sus- 
tained without leave to amend. The sole 
issue On appeal was whether the operation 
of the hospital under the charter of the con- 
solidated city and county was a govern- 
mental or a proprietary function. It was 
conceded that a county is not liable for 
injuries arising from the operation of a 
county hospital and that the activities of a 
city, while operating in a purely proprietary 
capacity, are actionable. The consolidation 
of the city and county of San Francisco is 
authorized by Section 7 of Article 11 of the 
Constitution, which provides that city and 
county governments may be merged and 
consolidated into one municipal government 
with one set of officers. Section 6 author- 


VOUOTTUOATEEEATETAT OTA OATES ANNAN NAAN NAAN NNN AH NANT NNN NNN NST TENA NNN ANNA TU NNaNNaNNNT NNT PNA Tend oNnUnOO edd atoeeaa ena eedonnna end endo eadonddoeddonedcendonddocedceanieedenaneennieny enn 


PAGE 663 





PO ULL LLL a a LLL CCL 


izes a municipal charter to provide for the 
performance by county officers of certain 
municipal functions. 


“Viewed in its political relationships,” the 
court declared, “the governmental structure 
becomes both a county and a municipal cor- 
poration, and the functions performed by its 
officers in each instance determine whether 
it is to be viewed as a city or a county. 
Hence, the allegation that the municipal 
corporation was operating the hospital in a 
proprietary capacity and that plaintiff’s son 
was admitted as a paying patient was suf- 
ficient, against a general demurrer, to raise 
the issue that, notwithstanding the dual 
capacity of the consolidated city and county 
government, this particular hospital was 
operated as a municipal affair incident to 
the municipal status of the city and county.” 
Judgment of the lower court was reversed. 
—Beard v. City and County of San Fran- 
cisco et al. California District Court of 
Appeal. First District, Division Two. May 
20, 1947. 14 CCH NEeEGLicENce CAsEs 1071. 

Marshall Rutherford, Healy & Walcom, for 
Appellant. 

John J. O'Toole, City Attorney; Thomas C. 


Ryan, Bernard J. Ward, Jr., Deputy City At- 
torneys, for Respondents. 


PUPIL INJURED 
IN BOXING MATCH 


(NEW YORK) 


@ Cerebral hemorrhage 
Physical education teacher’s 
liability 
Duty to warn 
Plaintiff, a school pupil, suffered a cere- 

bral hemorrhage following a blow on the 
temple received while participating in a re- 
quired physical activity—boxing—with an- 
other pupil. The physical education teacher 
had instructed the two boys, both of whom 
were untrained, to box three rounds of one 
minute each with a minute of rest interven- 
ing. Plaintiff described the contest as fol- 
lows: “We started to box in the first round, 
and we wanted to see which one would get 
the best of it, and we went right at it as 
hard as we could, and that was the first 
round. In the second round we started just 
as bad as ever, and I got hit in the temple 

I became dizzy and staggered.” 


Affirming a judgment against the teacher, 
the court ruled: “It is the duty of a teacher 
to exercise reasonable care to prevent in- 
juries. Pupils should be warned before be- 
ing permitted to engage in a dangerous and 
hazardous exercise. Skilled boxers at times 
are injured, and these two vigorous athletic 
young men should have been warned of the 
danger and should have been taught the 
principles of defense if indeed it was a rea- 
sonable thing to permit a slugging match of 
this kind.”—La Valley v. Stanford. New 
York Supreme Court, Appellate Division, 
Third Department. May 7, 1947. 14 CCH 
NEGLIGENCE CAsEs 1099, 

Patrick J. Tierney, 35 Clinton Street, Platts- 
burgh, New York, for Appellant. 


Allen M, Light, Plattsburgh, New York, for 
Respondent. 


OVERDOSE OF ASPIRIN 
TAKEN BY CHILD 


(NORTH CAROLINA) 


® Doctor’s liability 
Delay in treatment 
Selection of treatment 


A two and one-half-year-old child found 
a bottle of aspirin tablets and devoured a 
dozen of them. Several hours later he be- 
came quite sick. His parents immediately 
took him to defendant's clinic, arriving about 
ten o’clock at night. A nurse called defend- 
ant and acquainted him with the child’s con- 
dition, and in accordance with the doctor’s 
instructions, the nurse gave the child an 
enema and put him to bed. She told the 
parents the doctor had said that he would 
“come right on down.” The same assurance 
was repeated shortly after midnight. The 
parents remained at the hospital throughout 
the night, but the doctor did not arrive on 
the scene until nine o’clock the next morn- 
ing. Two hours before the doctor arrived 
the child ceased crying, seemed to be out 
of pain, and moved about unassisted. When 
the doctor arrived, he carried the child from 
the room and said he was going to pump 
out his stomach. While out with the doctor 
the child’s screams could be heard all over 
the clinic. Ten minutes later the doctor 
returned with the child, laid him on the 
bed and left the room. The child's face 
looked bloated; he was gasping for breath; 
and blood was running from the corners of 
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his mouth. His death occurred in twenty 
minutes. The doctor was summoned, and 
bending over the bed, he remarked, “Poor 
little fellow. He couldn’t take it.” 


Plaintiff charged that with knowledge of 
the child’s condition, defendant failed to ex- 
ercise due care in waiting more than ten 
hours before seeing the patient and further 
omitted to exercise an enlightened judgment 
in pumping out his stomach without first 
ascertaining whether “he could take it.” De- 
fendant sought to uphold the judgment of 
nonsuit on the ground that there was no 
evidence of any improper treatment or that 
what was done departed from the methods of 
approved practice in general use. The court 
agreed with plaintiff that whether defendant 
proceeded with due and ordinary care was 
a question of fact for the jury. “The ab- 
sence of expert medical testimony, disap- 
proving the treatment or lack of it, is not 
perforce fatal to the case. There are many 
known and obvious facts in the realm of 
common knowledge which speak for them- 
selves, sometimes even louder than wit- 
nesses, expert or otherwise.” Judgment of 
nonsuit was reversed.—Gray, Adm. v. Wein- 
stein. North Carolina Supreme Court. May 
21, 1947. 14 CCH NEeEc.iicence CAses 1100. 

McKinnon & Seawell, Scottish Bank Building; 
McLean & Stacy, The National Bank Building, 


Lumberton, North Carolina, for Plaintiff, Ap- 
pellant. 

F. Wayland Floyd; Varser, McIntyre & 
Henry, Scottish Bank Building, Lumberton, 
North Carolina, for Defendant, Appellee. 


PROSPECTIVE TENANT 
FALLS THROUGH TRAPDOOR 


(PENNSYLVANIA) 


@ Premises shown by agent 
Contributory negligence 


Plaintiff was viewing a vacant store as a 
Prospective tenant in the company of the 
realty agent. When he followed the agent 
from a lighted room into a dark room, he 
fell into an open trapdoor and sustained 
serious injuries to his legs, back and spine. 
Plaintiff was asked why he did not see the 
big opening in the floor and if the darkness 
obscured it from his vision. He replied, 
“When somebody is with you, you don’t look 
down to watch if there is a hole there.” In 


fern) 


directing a verdict for defendant, the trial 
court ruled, “If the opening was visible un- 
der ordinarily careful observation, plaintiff 
should have seen it and avoided stepping 
onto it. If the place was so dark that it 
could not be seen, then plaintiff should not 
have walked in an unfamiliar room and into 
a hidden danger.” 


The reviewing court agreed. “It is not 
the law of Pennsylvania that when a person 
walks into an opening in semi-darkness the 
case is always for the jury. Under all cir- 
cumstances a man must use the senses that 
are available to him. If he uses his sense 
of sight, but because there is enough light 
to cast shadows which mislead him to his 
injury the question of his negligence may 
be for the jury. Here plaintiff made no 
claim that he was deceived by shadows or 
anything else. He simply refused to avail 
himself of his sense of sight and in blind 
confidence followed the man who was ahead 
of him. No individual in full pos- 
session of his senses is justified in dropping 
those safeguards which are instinctive in 
every human being and in depending on 
another for his safety when he is fully able 
to depend on himself.” Judgment for the 
owners and the realty agent was affirmed. 
—Bartek v. Grossman et al. Pennsylvania 
Supreme Court, Western District. April 
17, 1947. 14 CCH NeEcticence CAsEs 767. 

Harry Ravick, Charles G. Notari, 1306 Berger 


Building, Pittsburgh, Pennsylvania, for Appel- 
lant. 


Joseph R. Doherty, McCloskey, Best & Leslie, 
1607 Oliver Building; William H. Eckert, Smith, 
Buchanan & Ingersoll, 1025 Union Trust Build- 
ing, Pittsburgh, Pennsylvania, for Appellees. 


APARTMENT MANAGER'S 
LIABILITY 


(WASHINGTON) 
e@ Tenant injured 
Defective stairway 
Indemnity contract 


A tenant was injured as a result of a 
defective stairway in an apartment building 
owned by plaintiff and managed by defend- 
ant realty company. Defendant refused to 
defend the action brought against plaintiff 
by the tenant, and plaintiff was compelled 
to defend the action and satisfy the judg- 
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ment rendered against him. The man- 
agement contract between plaintiff and 
defendant provided that plaintiff agree to 
save and hold defendant “harmless of and 
from any and all loss, damage or injury to 
any person or persons whomsoever, or prop- 
erty, arising from any cause or any reason 
whatsoever in or about said premises.” In 
an action to recover the amount of the judg- 
ment rendered against him and the amount 
expended in defense of the action, plaintiff 
alleged that the proximate cause of the ten- 
ant’s injury was the negligence of defendant 
in permitting the stairway to become out of 
repair; that the contract did not unequiv- 
ocally provide that he should indemnify 
defendant for the consequence of its own 
negligence; and that if it did so provide, it 
was clearly void as against public policy. 
Plaintiff stressed the fact that the word 
“negligence” did not appear in the indemnity 
covenant and argued that it was, therefore, 
manifest that the indemnity clause of the 
contract was equivocal. The court ruled to 
the contrary. The contract need not contain 
express words against negligence. It is suf- 
ficient if it is clear from the language used 
that it was intended to cover losses arising 
from the negligence of the indemnitees. 


Plaintiff's second contention was also 
without merit. “The basis of the broad rule 
prevailing in some jurisdictions that one 
cannot validly contract for indemnity for the 
consequences of his own negligence is the 
theory that the inevitable tendency of such 
a contract is to promote negligence. . . . 
It must become apparent,” reflected the 
court, “that the theory is not recognized in 
many analogous situations. For example, 
thousands of trucks and automobiles are 
continually operating upon our streets and 
highways whose owners have indemnity 
contracts as to injuries which they may 
negligently inflict upon the person or prop- 
erty of the members of the public. They 
have contracted for full indemnity against 
injuries caused by their own negligence, and 
the validity of such contracts is unques- 
tioned.” The judgment of dismissal was 
afirmed.—Griffiths v. Henry Broderick, 
Inc. Washington Supreme Court. June 4, 
1947. 14 CCH Nec ticEence Cases 1112. 

Lewie Williams, Austin E. Griffiths, Fred- 
erick R. Burch, for Appellant. 

J. E. Hullin, for Respondent. 
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BOTTLED BEVERAGE EXPLODES 


(TENNESSEE) 
e@ Overcharging of bottle 
Evidence of other explosions 
Degree of care 


Plaintiff, who was employed in a grocery 
store, was removing bottled beverages from 
a case to a pasteboard box when two bot 
tles already placed in the box exploded. A 
piece of glass struck her in the eye. Ina 
suit against the bottler it was alleged that 
the bottles were too highly and dangerously 
charged with gas and that the bottles were 
defective or of inferior material and unable 
to withstand internal pressure. Evidence in 
behalf of defendants was that the bottles 
are guaranteed to withstand internal pres- 
sure of 400 pounds per square inch; that the 
filling machine and carbonator both have 
popoff valves set to release the pressure at 
100 pounds; that these valves are tested con- 
stantly and were tested both before and 
after plaintiff's injury; and that the bottles 
are given a full and complete inspection both 
before and after they are filled. The jury 
returned a verdict in favor of plaintiff for 


$10,000. 


Defendants assigned as error the action 
of the trial court in admitting the testimony 
of a barbecue stand operator and the groc- 
ery store manager and butcher that a few 
days after the accident bottles of the bev- 
erage exploded in their respective ice boxes. 
The court ruled against defendants. The 
evidence was competent, as circumstances 
tending to show negligence on the part of 
the defendants, and evidence of the explo- 
sion of the bottle causing the injury, with 
the evidence that other bottles manufac- 
tured by defendants very near the same time 
exploded a few days thereafter, were suf- 
ficient to take to the jury the question of 
defendants’ negligence. However, the trial 
court erred in charging the jury that a bot- 
tler is held to a high degree of care in the 
preparation of a beverage to see that the 
proper amount of carbonic gas or any i 
herently dangerous ingredient is put in the 
bottle, and in defining “high degree of care 
as that which a very careful and prudent 
person would exercise. Defendants were 
not using a dangerous instrumentality in 
charging the bottles with carbonic acid gas 
and the correct rule would require defend- 
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ants to use that degree of care exercised by 
an ordinarily prudent person. Judgment for 
plaintiff was reversed and the cause remanded 
for a new trial—Graham et al., d. b. a. Union 
City Coca Cola Bottling Company v. Cloar, 
etc. Tennessee Court of Appeals, Western 
District. May 30, 1947. 14 CCH NeEctI- 
GENCE CASEs 1004. 

John S. Porter, Borch, Minor & McKay, Mem- 


phis, Tennessee; Heathcock & Elane, Union 
City, Tennessee, for Plaintiffs in Error. 


Miles & Miles, Union City, Tennessee, for 
Defendant in Error. 


CHILD DROWNED IN POND 


(COLORADO) 
@ Owner’s liability 








Plaintiff's nine-year-old son, along with 
his eleven-year-old sister and other chil- 
dren, entered defendant’s land, and in the 
course of a hike came upon two ponds 
which up to that time they did not know 
existed. Some of the children stopped to 
play at the smaller pond, but plaintiffs’ chil- 
dren waded into the larger pond. They had 
a stick with which to measure the depth 
of the water and discussed the advisability 
of proceeding farther. The girl was inclined 
to retreat, but the boy proceeded until he 
encountered a step-off or ledge from which 
he was precipitated into water far over 
his height and was drowned. The ponds 
were artificial, having been created by 
throwing dams across an arroyo. The water 
was used for irrigation purposes. The ponds 
were not visible from any public highway or 
road, and their existence could be discov- 
ered only by entering upon defendant’s 
land. There was no warning sign at either 
pond, but old, delapidated signs forbidding 
fishing and hunting were found a short dis- 
tance away. Plaintiffs alleged that defend- 
ant well knew of the hidden danger caused 
by the existence of the trench in the reser- 
voir and that children were in the habit of 
wading in the reservoir, The evidence, how- 
ever, did not support the allegation. Other 
children testified that they had been warned 
by both the sheriff and the landowner to 
Stay away from the reservoir site. 


“A possessor of land is under a duty to 
keep that part of his land which he knows 
to be subject to the trespasses of young 
children free from artificial conditions which 


involve an unreasonable risk of death or 
sericus bodily harm, This does not require 
him to keep his land free from conditions 
which even young children are likely to 
observe and realize the full extent of the 
risk. .. . Therefore, even though the condi- 
tion is one which the possessor should real- 
ize to be such that young children are 
unlikely to realize the full extent of the 
danger of meddling with it or encountering 
it, the possessor is not subject to liability 
to a child who in fact discovers the condi- 
tion and appreciates the full risk involved, 
but nonetheless chooses to encounter it out 
of recklessness or bravado.” The danger 
was open and apparent and even discussed 
by the boy. Judgment of the trial court for 
defendant was affirmed.—Phipps et al. v. 
Mitze. Colorado Supreme Court. April 28, 
1947. 14 CCH NEGLIGENCE CASEs 814. 


O. Otto Moore, for Plaintiffs in Error. 


Grant E. McGee, Charles A. Murdock, for 
Defendant in Error. 


LIGHT BULB MISSING 
NEAR STAIRWAY 


(MASSACHUSETTS) 


e Tenant’s invitee injured 
Common passageway 
Landlord’s liability 


Osoff occupied rooms on the sixth floor 
of defendant’s office building under a lease 
which provided that the lessee, and others 
claiming the right to be in the building 
through or under the lessee, would not make 
any claim against the lessor for any injury 
to persons or property occurring from any 
cause or in any manner upon the premises 
or in transit thereto upon the hallways, 
stairways, and elevators. Plaintiff was on 
his way to Osoff’s place of business to make 
a purchase when she fell from the sixth 
floor corridor down some stairs which she 
contended she failed to see because of de- 
fendant’s failure to replace a bulb in a light 
fixture. The corridor and stairs were in de- 
fendant’s control. Plaintiff’s theory was that 
by letting portions of the building to dif- 
ferent tenants and retaining control of com- 
mon passageways and stairways, defendant 
had extended a direct invitation to all per- 
sons who had an occasion to visit its tenants 
and had assumed a duty to use due care to 
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keep such portions of the premises in a safe 
condition. Rejecting this contention, the 
court declared: “It has now become ac- 
cepted as the law of this Commonwealth 
that an owner who lets different portions 
of his building to different tenants, retain- 
ing control of the common approaches, does 
not by that fact alone without more extend 
a direct invitation to all persons having 
occasion to do business with his tenants, 
and that such persons enter under the in- 
vitation of the tenants to whose rights they 
are limited.” Judgment for defendant was 
affirmed.—McCarthy v. Isenberg Bros., 
Inc. Massachusetts Supreme Judicial Court. 
April 2, 1947. 14 CCH NEGLIGENCE CASES 
818. 


T. B. Shea, for Plaintiff. 
R. N. Daley, for Defendant. 


DINER PATRON 
FALLS IN GREASE PIT 


(MASSACHUSETTS) 


e Garage premises adjoining diner 
Scope of invitation 


Plaintiff was a patron in defendant's diner 


between midnight and one o’clock in the 
morning. When she inquired of the counter- 
man whether there was a ladies’ room for 
customers, he directed her to the door lead- 
ing from the diner and told her to go “to 
the first door in to her right.” Finding this 
door locked, she looked down further and 
saw an open door. She walked in and fell 
into a grease pit of the garage adjoining 
the diner. The court upheld the direction 
of a verdict for defendant by the trial court. 
The invitation to plaintiff was limited to 
“the first door in to her right,” a few feet 
from the diner. The invitation did not ex- 
tend to that part of the garage and service 
station some forty feet beyond where the 
grease pit was located. A ruling was re- 
quired that defendant owed no duty to 
plaintiff with respect to the condition of the 
premises where she was injured. Excep- 
tions to the direction of a verdict for defend- 
ant were overruled.—Clifford v. Wellington 
Diners, Inc. Massachusetts Supreme Judi- 
cial Court. April 8, 1947. 14 CCH NE«cit- 
GENCE CASES 812. 


H, S. Avery, E. J. Carson, for Plaintiff. 
C. C. Petersen, for Defendant. 
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EMPLOYEE RIDING ON PASS 


(GEORGIA) 


e@ Train derailed 
Passenger status 
Limitation of liability 





Plaintiff, who was employed as a welder 
by defendant railroad, was riding to work 
on a free pass on defendant’s train, which was 
derailed. In an action to recover for his in- 
juries, plaintiff alleged that the train was 
being operated at an excessive speed around 
a curve; that the driving rods were so worn 
as to cause the wheels to wobble and jump 
the rails; and that the right intermediate 
driving wheel was so worn that it was loose 
on its axle at the time of the accident. The 
pass, which contained a limitation releasing 
the company from all liability for injuries 
to the holder, was honored whether the 
employee was going to work or was using 
it for pleasure. 


The trial court erred in granting a non- 
suit. Plaintiff was using the privilege of 
transportation without paying a fare in con- 
nection with and as an incident to his 
employment and for the benefit of himself 
and his employer. According to the weight 
of authority, plaintiff's status was that of a 
passenger for hire, and by virtue of Code, 
§ 94-702, the limitation was void. Whether 
or not the pass contained a limitation plain- 
tiff’s right of recovery was not barred, for 
where a servant performs all his services 
at a fixed place, performing no service for 
the master on the train, he is to be treated 
as a passenger while the master is carrying 
him to and from work as a part of his em- 
ployment. Even if plaintiff introduced no 
evidence tending to support the allegations 
of negligence contained in the petition, 
the proof of injury from the operation of the 
train was sufficient to carry the case to the 
jury, since plaintiff’s evidence did not show 
nonliability on the part of defendant as a 
matter of law. Judgment of nonsuit was 
reversed.—Fowler v. Western & Atlantic 
Railroad. Georgia Court of Appeals. April 
10, 1947. 14 CCH NEGLIGENCE Cases 761. 

Arnold, Gambrell & Arnold, Hal Lindsay, At- 


lanta, Georgia; J. G. Roberts, Marietta, Georgla, 
for Plaintiff. 


Sam J. Welsch, Marietta, Georgia; Walton 
Whitwell, Nashville, Tennessee, for Defendant. 
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EXPLOSION 
IN CELLAR HEATER ROOM 





(PENNSYLVANIA) 
e Landlord’s liability 
Hidden defect 


Defendants Brucker and Rybas constructed 
a garage with two large underground tanks 
beneath the concrete floor of the building. 
A vent pipe ran from each tank along the 
wall of the building where they were joined 
by a manifold above ground. Thereafter 
Brucker and Rybas installed an oil burning 
unit connected to one of these tanks by two 
small copper pipes. One of the tanks for- 
merly used for gasoline was used to store 
fuel oil to supply the oil burner. Subse- 
quently, the premises were leased to defend- 
ant Hill-Chase and Company, who, with 
the landlord’s consent, had the oil burner 
unit removed from the heater room and de- 
livered to the landlord off the premises. 
Later the premises were leased to the city. 
Shortly thereafter, two city employees en- 
tered the unlighted heater room to locate 
a water pipe. When one of the men struck 
a match, a violent explosion occurred. Both 
men were seriously burned and one died as 
a result of his injuries. Suit was brought 
against the landlord, the prior tenants, and 
the refining company which prepared the 
original installation and supplied gasoline to 
the facilities, The jury returned a verdict 
against the landlord and the refining com- 
pany and in favor of the prior tenants. 
Subsequently, the trial court granted the re- 
fining company and the landlord new trials. 


The only explanation of the accident was 
that gasoline vapors from the gasoline tank 
ascended to the connecting manifold, then 
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descended through the other vent to the 
second tank formerly used for fuel oil, and 
then through the copper tubes into the heater 
room, where the gasoline fumes were ignited. 
Plaintiffs contended that the refining com- 
pany, having repaired the original plans, 
knew that there were two tanks and should 
have known that the one tank for which 
they supplied gasoline had been inactive for 
some time prior to the accident, and that it 
was customary in the industry for the in- 
stallation to be tested by air pressure before 
gasoline was delivered into a tank not serviced 
by the supplier immediately prior to de- 
livery. However, the contract which the 
refining company had with the city to supply 
gasoline imposed no obligations upon it with 
regard to servicing the equipment, and 
in making deliveries it was justified in as- 
suming that the facilities provided for the 
storage of gasoline were safe and nonhaz- 
ardous. The trial court erred in not entering 
judgment n. o. v. in favor of the refining 
company. The landlord knew, or should have 
known, that the use of one of two under- 
ground tanks as an oil tank and the other 
for gasoline, the two tanks being connected 
by a common vent, was a dangerous and 
hazardous condition. There was no liability 
on the part of the prior tenants because 
the lease specifically warranted that the 
heating boiler and appliances were in good 
working order, condition and repair. The 
cause was remanded with instructions to 
enter judgment n. o. v. in favor of the re- 
fining company and to set aside the new 
trials awarded to Brucker and Rybas and 
to enter judgments on the verdicts against 
them.—Doyle, Admx., et al. v. The Atlantic 
Refining Company et al. Pennsylvania Su- 
preme Court, Eastern District. May 26, 
1947. 14 CCH NEGLIGENCE CASEs 1031. 


No Subrogation Under Tort Claims Act? 
The United States District Court for The Southern District of Ohio, West- 


ern Division, 


came to a conclusion that surprised not a few, when it ruled on June 


17, 1947, that the Federal Tort Claims Act does not authorize the maintenance 


of suits on derivative claims. 


The plaintiff insurer had paid a collision claim to 


its insured when his auto had been damaged by an Army truck, and had brought 


ction against the United States under its right of subrogation. 
tained the motion to dismiss the action —Old Colony Insurance Company 


The court sus- 
v. United 


States of America, 27 CCH AUTOMOBILE CASEs 896. 
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